UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
Inre : Chapter 11 Case No.
MOTORSLIQUIDATION COMPANY, etal., 09-50026 (REG)
f/lk/a General Motors Corp., et al.

Debtors. ; (Jointly Administered)
_______________________________________________________________ X
MOTORSLIQUIDATION COMPANY,
etal.,

Plaintiffs, ; Adversary No. 10-5006
VS. :
BAYERISCHE MOTOREN WERKE
AKTIENGESELLSCHAFT, :

Defendant :
_______________________________________________________________ X

FIRST AMENDED ADVERSARY COMPLAINT

Motors Liquidation Company (f/k/a General Motorsr@aration) (MLC”) and
its affiliated debtors, as debtors in possessiolidctively, the Debtors’ or “Plaintiffs’), allege
against Bayerische Motoren Werke Aktiengesellscfi&iv W”) as follows:

PRELIMINARY STATEMENT

General Motors CorporationGMC”) entered into a contract with BMW for the
development, production, and sale of transmissioiay 2004. The contract and its exhibits
provide extensive specifications regarding the ezl requirements for the transmissions.
GMC, its Powertrain Group GMPT”), and its subsidiary GM Strasbourg SA&W
Strasbourg”), located in Strasbourg, France, fully complietihatheir obligations under the

contract, developing and thereafter supplying traasions to BMW in compliance with the
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specifications. For its part, BMW was obligatedder the terms of the contract, to purchase a
minimum of 1.9 million transmissions from GMC by éxnber 31, 2015.

In late 2008, BMW requested an amendment to theacrunder which GMC
would supply different transmissions incorporatimay technology that is not required by or
provided for in the contract. GMC—and later MLC—goé&ated in good faith with BMW,
offering technological solutions and terms thagd€epted, would have met BMW'’s requests.
BMW, however, repeatedly rejected every solutiamppised by GMC and MLC, and ultimately
informed MLC that it did not intend to comply witts purchase obligations under the contract,
but rather that it would shift production of trariseions to an alternate supplier. Remarkably,
BMW further threatened to seek, through this Cdortecover damages from MLC.
Accordingly, a substantial controversy exists bemvthe parties regarding MLC’s performance
under the contract that warrants declaratory judgmMoreover, because MLC has fully
performed its obligations under the contract, tle€ applying German law, should order
BMW to specifically perform its obligations undé&etcontract. In the alternative, the Court
should find that BMW, through its repudiation oétagreement, has breached the contract and
caused MLC to incur significant and substantial dges, leaving MLC with no alternative but
to seek redress from this Court.

PARTIES

1. Plaintiffs are Debtors in the above-captioned baptay proceeding by virtue of
having filed a voluntary petition for relief undehapter 11 of title 11, United States Code (the
“Bankruptcy Code”) on June 1, 2009.

2. Defendant BMW is, upon information and belief, ar@an corporation doing

business in Munich, Germany.
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JURISDICTION & VENUE

3. This Court has jurisdiction to hear this matter en@8 U.S.C. 8§ 157 and 1334.
This is a core proceeding under 28 U.S.C. § 15ZJ{ and (O).

4, Venue is proper in this Court under 28 U.S.C. 89140

5. This proceeding is initiated pursuant to Rule 7Q01d¢f the Federal Rules of
Bankruptcy Procedure.

6. This Court has personal jurisdiction over BMW besmBMW has continuous
and systematic contacts in the United States attdsriederal judicial district.

BACKGROUND

7. GMC and BMW entered into the 6L45 Development areliM@ry Agreement
(the “Delivery Agreement”) on May 6, 2004. General Motors Corporation #ater changed
its name to Motors Liquidation Company; MLC accogly is the entity entitled to enforce the
Delivery Agreement.

8. From its opening paragraphs, the Delivery Agreemmeakes clear its specific
subject matter, a 6-speed automatic transmissidretdeveloped and produced by GMPT and
MLC'’s subsidiary, GM Strasbourg:

1.1 Subject of the agreement is the developmergigde production and

supply, by GMPT to BMW, of a 6-speed automatic sraission system,
specifically the 6L45 transmission. The system .. is to include an
integrated electronic controller and related sofenas described in the list
of specifications . . . .
The “list of specifications” for the transmissioms the “Lastenheft,” a 101-page, detailed
recitation of technical requirements, attached>dsltt | to the Delivery Agreement.

9. The Delivery Agreement required BMW to pay GMC 19llion euros for

development of the 6L45 transmissions between 200B82006. The Delivery Agreement also
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set forth a cost structure for the transmissionsVBMas required to purchase from 2007 to
2010.

10.  Starting in 2008, the Delivery Agreement requirddtt BMW purchase an
average of 200,000 to 220,000 transmissions per fyeen GMC. In addition to the annual
purchase requirements, the Delivery Agreement reguhat BMW purchase a total of at least
1.9 million transmissions from GMC before the cantrexpires on December 31, 2015. GMC
fully complied with its obligations to design, déme, and produce the 6L45 transmission. From
time to time during the design and development ggscBMW initiated discussions with GMC
concerning potential additional requirements far 6045 transmission, but the Lastenheft was
never amended and BMW ultimately directed GMC te te Lastenheft, in its original form, as
the specifications for the transmission. In patac, in 2006 BMW expressed interest in
incorporating into the 6L45 a technology commonhpwn as “ETRS,” or “shift-by-wire,” and
GMC responded by devoting technical resources ldping ETRS solutions as requested by
BMW. Thereafter, however, BMW informed GMC that was no longer interested in
implementing ETRS technology into the 6L45, an®®iW'’s direction, GMC ceased its efforts
to develop such a solution.

11. To enable GMC to accomplish the complex planning aapacity utilization
necessary to meet its substantial obligations,Dbbvery Agreement also requires BMW to
provide GMPT with annual forecasts regarding thenber of transmissions it will require for
the following three-year period. Since 2007, BM\Akhignored this requirement, consistently
failing to provide GMPT with the required forecast.

12.  In late 2008, BMW changed course, and informed Gl it would like to add

ETRS and, in addition, “Start-Stop” technology, ther of which is required by the Delivery
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Agreement. GMC met with BMW concerning these n@&eghnhological requirements, and
worked diligently to prepare a commercial solutitor what would have constituted an
amendment to the Delivery Agreement. By letteedddecember 11, 2008, BMW escalated its
requests into a demand that ETRS and Stop-Stémaéxgy be incorporated into all future 6L45
transmissions.

13. Although GMC provided multiple proposals in an atpg to satisfy BMW'’s
continuously-changing demands for new technologyhsd the Delivery Agreement could be
amended, BMW rebuffed each such proposal.

14.  Ultimately, BMW sent MLC a letter repudiating thentract (the November 19,
2009 Letter”). In the November 19, 2009 Letter, BMW informet.C that it does not intend to
purchase the number of transmissions required é#livery Agreement in 2010 or thereafter.
This repudiation of its obligations under the Deftiy Agreement means that BMW will fall
short—by more than 1 million transmissions—of thé Inillion transmission minimum
purchase requirement contained in section 5.1theoDelivery Agreement.

15. MLC responded to the November 19, 2009 Letter witbtter dated December 2,
2009 (the December 2, 2009 Letter”). In the December 2, 2009 Letter, MLC reiteratbd
obvious, that it had fully complied with the DeliyeAgreement by providing transmissions with
the technical specifications required by the cantriLC further stated that it has the ability to
continue fulfilling its obligations under the Deéity Agreement and that it intends to continue
fulfilling its obligations under the Capacity Guatee section of the Delivery Agreement.

16. In addition to explaining that it has not breachied Delivery Agreement and
assuring BMW that it will continue to satisfy iterdractual duties, MLC also refuted BMW'’s

attempt to blame MLC for its repudiation of the ety Agreement. MLC noted that BMW
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ordered fewer transmissions from MLsdlely because of BMW’s business decision to switch
away from the 6L45 automatic transmissiete transmission MLC agreed to produce and
BMW agreed to purchase under the Delivery Agreem@ihie parties did not contract for such a
change, and BMW's decision to switch to a differéransmission is not a valid basis for
repudiating and breaching the Delivery Agreement.

17.  After exchanging these letters, representativesnfldLC and BMW met in
person to discuss their future relationship untler@elivery Agreement. At the December 10,
2009 meeting (the December 10, 2009 Meeting”), BMW informed MLC that it intends to
terminate the Delivery Agreement and stop purcltgagmansmissions from MLC in 2010.
BMW'’s representatives also said that a final letegyarding the termination will be provided to
MLC in February 2010.

18. By its actions, including the sending of the Novemb9, 2009 Letter, BMW has
repudiated and committed an anticipatory breadhe®Delivery Agreement. MLC is informed,
and on the basis of such information believes, BMW intends to shift its purchases of a six-
speed automatic transmission from MLC to anotheypber—and to continue to purchase
transmissions without the ETRS and Start-Stop telciyy that supposedly were requirements
for future purchases of 6L45 transmissions from MLBMW'’s supposed negotiations with
MLC for an amendment to the Delivery Agreement, atsdsubsequent stated reasons for
canceling and repudiating the Delivery Agreemergtera pretext for an impermissible decision
to terminate a contract with an entity involved pnoceedings under Chapter 11 of the
Bankruptcy Code.

19. Remarkably, BMW, having repudiated its obligatiotts purchase six-speed

transmissions from one of its two suppliers of stiansmissions, has actually threatened to seek
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remuneration from MLC for its additional cost ofgadring substitute transmissions from the
other, now-single-source supplier, which—havingrbeed of competition from MLC—is able
to dictate pricing terms to BMW. BMW has furthargatened MLC that it will take appropriate
action in the Bankruptcy Court to protect its iets.

20. BMW is attempting to excuse its performance under Delivery Agreement
based on its allegations that MLC has not fully pbed with the Delivery Agreement. Thus,
MLC seeks declaratory judgment that it has satistie obligations under the agreement.

21. Moreover, because MLC has fully complied with theliizery Agreement, the
Court may order BMW to specifically perform its mations to continue purchasing 6L45
transmissions under the Delivery Agreement. Smediy, BMW should be ordered to fulfill its
obligation to purchase more than one million addil transmissions from MLC before
December 31, 2015.

22. In the alternative, the Court should find that BMVis anticipatorily breached
and unequivocally repudiated the Delivery Agreemieyt among other actions, sending the
November 19, 2009 Letter and orally informing MLCtlae December 10, 2009 Meeting that it
intends to stop purchasing transmissions undeD#lerery Agreement in 2010. Accordingly,
MLC is not required to wait until BMW fails to purase transmissions during the remaining
term of the Delivery Agreement to seek damage8MW'’s breach.

COUNT |
Declaratory Judgment

23. Plaintiffs repeat and re-allege each and everygatien contained in the
preceding paragraphs.
24. A substantial and actual justiciable controversystsx between the parties

regarding whether MLC has fully performed its obtigns under the Delivery Agreement.
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25.  MLC and BMW have adverse legal interests.
26. The dispute regarding MLC’s performance under tlediviery Agreement is of
sufficient immediacy and reality to warrant theuissce of a declaratory judgment.
27.  Accordingly, MLC seeks an order that it has fulbtisfied its obligations under
the Delivery Agreement.
COUNT 11

Specific Perfor mance

28. Plaintiffs repeat and re-allege each and everygallen contained in the
preceding paragraphs.

29. The Delivery Agreement is a valid and enforceablatiact.

30. MLC has substantially performed its obligations @nthe Delivery Agreement
and is willing and able to perform its remainindigations under the Agreement.

31. BMW’s obligation to accept the goods is governeddsrman law according to
the Delivery Contract. German law, in contrasttmmmon law legal systems, provides for a
claim for specific performance regardless of thestection of further elements.

32.  Accordingly, MLC seeks an order that BMW specifigglerform its obligations
under the Delivery Agreement.

COUNT 111
Breach of Contract

33. Plaintiffs repeat and re-allege each and everygatien contained in the
preceding paragraphs.

34. In the alternative, if the Court does not order BMd\specifically perform under
the Delivery Agreement, it should find that BMW &obed the agreement by repudiating it and

award MLC damages.
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35. MLC and its predecessors in interest have fullysBat their obligations under
the Delivery Agreement.

36. BMW has breached the Delivery Agreement by repudiathe contract and
refusing to purchase the number of transmissiomsired pursuant to the Delivery Agreement.

37. As aresult of BMW'’s repudiation and breach, MLG saffered and continues to
suffer monetary damages.

38.  Accordingly, MLC seeks an award of damages, inclgdnterest, arising from
BMW'’s repudiation and breach of the Delivery Agresrn

PRAYER
WHEREFORE, Plaintiffs request the entry of a judgtné) declaring that MLC

has fully complied with the Delivery Agreement;) (@rdering BMW to specifically perform its
obligations under the Delivery Agreement or, in #iernative, to pay damages relating to its
breach and repudiation of the Delivery Agreement} @ii) granting such other and further relief
as may be just.
Dated: New York, New York

February 3, 2010

[s/ Stephen Karotkin

Harvey R. Miller

Stephen Karotkin

Joseph H. Smolinsky

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Plaintiffs
Motors Liquidation Company, et al.
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