
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: : Chapter I I Case

MOTORS LIQUIDATION COMPANY, et al., Case No. 09-50026 (REG)

Debtors. : (Jointly Administered)

OFFICIAL COMMITTEE OF UNSECURED Adversary Proceeding
CREDITORS OF MOTORS LIQUIDATION
COMPANY flkla GENERAL MOTORS Case No. 09-00504 (REG)
CORPORATION,

Plaintiff,

vs.

JPMORGAN CHASE BANK, N.A., individually and
as Administrative Agent for Various lenders party to
the Term Loan Agreement described herein, et al.,

Defendants.

AFFIDAVIT OF RICHARD W. DUKER IN SUPPORT OF DEFENDANT
JPMORGAN CHASE BANK, N.A.'S MOTION FOR SUMMARY JUDGMENT

STATE OF NEW YORK )
ss

COUNTY OF NEW YORK. )

RICHARD W . DUKER , being duly sworn , dcpw c, and says:

I. I make fhi, affidavit in support of the motion for summary

judgment of Defendant JPMorgan Chase Bank , N.A. ("JPMCB ") pursuant to Rule 56 of

the 1 edcral Ru1c, of Civil Procedure and as incorporated b; JZulc 7056 of the I e^icrt^I

Rule, of H,ii i1vIupicv 11roo2dw(:' All !ael, ut1t':' eJ to I1lI<lll :1Le h; 1,C^1 till m y rcr,oli'd



knowledge or a review of the tiles and records maintained by JPMCB in the ordinary

course of business.

2. I am currently a 'Managing Director in JPMCB's Credit Risk

Management Group. I have held this position since 2002. 1 have been employed by

JPMCB and its predecessors since 1945.

3. As a Managing Director, I am responsible for a portfolio of client

relationships as to which I manage JPMCB's potential credit risk. One of the client credit

relationships for which I was responsible was General Motors Corporation ("GM"). I

have covered the GM credit relationship since 1999.

The Synthetic Lease Transaction

4. My responsibilities with respect to GM included a synthetic lease

financing transaction, which closed in October 2001 ("Synthetic Lease Transaction").

Specifically, on October 31, 2001, GM entered into the Synthetic Lease Transaction

among multiple parties, including JPMCB. This transaction provided GM with up to

approximately $300 million in financing from a syndicate of financial institutions for the

acquisition of and construction on several real properties. JPMCB served as one of

5. The Synthetic Lease Transaction was set forth in a Participation

Agreement ("Participation Agreement"), dated as of October 31, 2001 among GM, as

Lessee and Construction Agent. Auto Facilities Real Estate Trust 2001-1, a Delaware

bu_ine2 > ^t, Lessor, Wilnmmoon Trust Company, as trustee of the Lessor, the

named I^]^Ct'I Il as Investor-,. L}]^: 'CLJUfn 11:1(IICU llll'll." fll c1J I)il,:'^ 1:„ ,:1 Banks,

^Z^;;111U;1>^;I(? I Ul;^^lll^ com p,in\ . LLC, iiid The C1,.,1,C ^1^;t,h,1l;UI1 T3,t TA k iio-,1il 1i^



JPMCB ) as Administrative Agent , as amended , lop2thcr with all related agreements and

documents (collectively, the "Synthetic Lease Transaction Documents").'

b. GM's obligation to repay the financing advanced in the Synthetic

Lease Transaction was secured by liens on certain real properties identified in the

Synthetic Lease Transaction Documents as the "Properties."

7. In order to perfect security interests in the "Properties ," multiple

UCC-I financing statements were filed in the relevant counties in which such

"Properties" were located. UCC-1 financing statements were also filed with the

Delaware Secretary of State.`

8. JPMCB was represented by the law firm of Simpson Thacher &

Bartlett LLP (`Simpson ") in all matters relating to the Synthetic Lease Transaction. I

understand that GM was represented by the law firm of Mayer Brown LLP ("Mayer

Brown") in connection with the Synthetic Lease Transaction.

Attached hereto as r'oNts A through E are certain Synthetic Lease Transaction Documents

inn 7nB rn nrJQt' 0922-0QO ^J1 F01 13 a^^ n Cnrrer •f ,F Anji,- A totl lltll Ul , l l.u ^

the Px ticiration Agreement : Rules of Usage and Definition , bates numbered 00001171-
000012 1; kyhibit C is a true and correct copy of the S^ mhetic I.oase Transaction Lease betwccn
Auto Facilitates Real latate Trust 2001 - 1, as Lessor. rind G%1. as Les>ec. and doted as of October

I hairs numhered JPVCB-ST13-00001210 -00) 1268; I-.vhihit 1) are true ;ui,i correct codes

`;hurt I urns .^lemurandttms of Lcase h_tte, numbered JPM(-'13-5113 00002621-

n00020, ^tnd I:.^hihit F is .t tn:c and correct core of the S\nthctic l.eas^° I r;an;acti,ul 1"ir^,t

.;.dr^cnt a^,d A Ifccment to the P'll-tic;pxIon 1_rr.ment dated its )f January 6. 2003 !),1tcs

nur,(ber^d lI'ti1Ct3-Sll3-UiiOOOg99-9^' I

11t.iehed co lec'tireI" ICrrto <ts I phi'^it f rc ttae atId c^,rrect c,)nic> X01 certain ICC I tt.nanrin
^t,It e1ncn!; filed ^t itl; the 1)e211 are SCCI '.an of Stutz is cUnneeti011 the S, hctic Lease

Tr^:n;.t^U.;n ':i^tn^a .ll''^1^ l3, ,(5 ^,1(nnr t(ati^e 1^et,;t. ,s the ;ecurc^l rart^ 'bates number<,l
S1P-(Hhk j i)0-riiillf!i 111\1C I3-^I (3-111iO)

(irt(ii^!t^.



The Term Lean

9. My responsibilities with respect to GM also included a seven year

senior secured term loan facility known as the "Term Loan," which closcd ill November

2006. Specifically, on November 29, 2006, five years after the closing of the Synthetic

Lease Transaction, GM and Saturn Corporation ("Saturn") entered into the Term Loan

with a different syndicate of financial institutions and JPMCB, acting as Administrative

Agent. The Term Loan provided GM with approximately $1.5 billion in financing. It

was a completely separate transaction unrelated to the Synthetic Lease Transaction.

10. The Term Loan was set forth in a Term Loan Agreement3 ("Term

Loan Agreement"), dated as of November 29, 2006, among GM, as the Borrower , Saturn,

as a Guarantor, the Several Lenders, Credit Suisse Securities (USA) LLC, as Syndication

Agent, Barclays Bank PLC, Citigroup Global Markets Inc., Deutsche Bank Securities

Inc., Merrill Lynch , Pierce, Fenner & Smith Incorporated , and Morgan Stanley Senior

Funding, Inc ., as Co-Documentation Agents, and JPMCB, as Administrative Agent, as

amended, together with all related agreements and documents.

11. As part of the term loan facility, GM, Saturn and JPMCB, as

29, 2006, which provided the lenders with certain security interests in assets of GM and

Saturn ('`Term Loan Collateral Agreement").

Ito ,1^ l .^hi^ i( r; i, a!tc . ,,d c^->rr^et ^`p,v of the Term Loan Agreement and exhibits
I ^'e^ r,i;m!r,re^1 J['\1C[3-(^5'^1-i)tui^'O^J^1-UUtii)! 11.

a .u I 'Jilkit I I , t C u:d c^^rr^ct copy ofthe Term Loan Collateral AgreementI- I

i i:r>ntm .ll'W! -C 1 ^^OOUII--ntp)i)1,;8.
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12. Specifically, the obligation to repay the Term Loan was secured by

assets of GM and Saturn set forth in the Term Loan Collateral Agreement, including all

"Equipment" and "Fixtures" as defined therein. See Exhibit 1-1 attached hereto.

13. Pursuant to the terms of the Term Loan Agreement and the Term

Loan Collateral Agreement, JPMCB caused the filing of multiple UCC-I financing

statements to perfect the Term Loan lenders' security interests in the assets securing the

Term Loan. Specifically, on November 30, 2406, JPMCB caused the filing of two UCC-

I financing statements with the Delaware Secretary of State listing GM and Saturn,

respectively, as the debtors and JPMCB, as Administrative Agent, as the secured party.5

JPMCB also caused the filing of twenty-six state fixture filings in the County Clerk's

offices where the real properties containing the assets securing the Term Loan were

located.

14. At all pertinent times, JPMCB was represented by Cravath, Swaine

& Moore LLP ("Cravath") or Morgan Lewis & Bockius LLP ("Morgan Lewis") in

connection with the Term Loan. Simpson did not represent JPMCB in any respect in

connection with the Term Loan, and had no authority, involvement or responsibilities

Attached coll^^cu^ ci`, ileret^f ii Exhibit I are true and corrLct copies of the two UCC- I financing

;rlte[lIent^ Bled in Crnnectlon With the Term Loan with the DcIamit'o Secretary of Sta( e b.iies

numbered .11'\1C13-CSti1-000t_1-'77-0 000288.

ltrlchrd coiiecti^rl^ herClU a5 fAhibitJ are true. ^tnd Ci)rrect OfTic' of the t^+ent^ ^i.t Term Loan

^t,lte Ii<turc filing; b_ftes n1;mbercdJPN1C(- 1Lf3 QOUr,^)89-^_)Uf^6Uyi, noo OU`)I 01)06006:

un!(.I ), 11111)61 r)Oi)c, ` ! CJf)nG I Z-;. 1tU66I :^ 1 DOU61 S_ in)D(, Or!-i11u1(. ! w fiOw-1O97-n0)n6099;

^^n11t;(1 6 !I(!li(jli^l l)Oil^j; ? 1_flrfll6' =^; DDDf,'I)S lull) 1fJ: (iijl)h!)6^ !iDD1101161„ 0 J7;

000 6lri; uD1)0lr;;-00061(1 n1)D6(i}; tnt(j(;r,•D; f)f)06I 8-00)(,1D0U61 `J)0( t;I 30,

liillir,' ;6-Dfi1 hj-+.).1IDD(,li)^, 1)0_

1ll)D6P,5` )III)61)5^5. ODhl1^--JjWlr)fDDD61 (00010-- (1111.)61 ' OOD6DI'_)_{}( ?66l)(^fjz

wn I I I5-UUG615th.



The Repayment of the Synthetic Lease Transaction in October 2008

15. The Synthetic Lease Transaction was scheduled to mature on

October 31, 2008. On October 1, 2008, Arun Sundaram of GM informed me that GM

intended to repay the outstanding amount due under the Synthetic Lease Transaction (a

balance of approximately $150 million at that time), which would be accomplished by

GM's re-purchase of the remaining "Properties. "7

16. In connection with the Synthetic Lease Transaction repayment, I

received several documents drafted by GM's counsel, Mayer Brown. All of the

documents that I received referenced the Synthetic Lease Transaction. None of the

documents referenced the Term Loan and I did not believe that any of the documents I

received related to anything but the Synthetic Lease Transaction. In the course of the

closing of the Synthetic Lease Transaction in October 2008, I had no discussions with

anyone regarding any of the UCC-1 financing statements that needed to be terminated in

connection with GM's repayment of the Synthetic Lease Transaction.

17. As part of the termination of the Synthetic Lease Transaction, I

executed a Termination Agreement and Release of Operative Agreements dated as of

18. Pursuant to the terms of the Synthetic Lease Termination

Agreement, JP %1C13, as Administrative Agent, and the Lessor "authorize[d] [OM] to file

a termination of any existing Financing Statcmmnt rclattn^ to the Properties." See

1:[^^chcd ?,^rct^^ as l ^h hit K i, a true and c )nCCt cop,, ot.111 O rober 1,'W)s e-mail tram :1rtu»

^.ii?d.u.nn to Kiclrud Dt:kcr 1 w: Au:o Facilities Real I>iate `Frut- n^nnbered JP%It 11-
J() ti (tp)-I I

I vbI, i, atrur ti;id cc,['r^cC tlIC nthN!^ t ,,tic I cr;ni:rItioI)
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Exhibit L attached hereto. As set forth above, "Properties" is defined in the Participation

A^^,rcc rnent and the Synthetic Lease Transaction Documents to mean certain specific real

properties all of which related to the Synthetic Lease Transaction. The Synthetic Lease

Termination Agreement was the only source of authority provided to GM by JPMCB in

connection with the filing of UCC-3 termination statements relating to the Synthetic

Lease Transaction.

19. On October 30, 2008, GM paid all amounts due under the

Synthetic Lease Transaction and exercised its repurchase option for the remaining

"Properties." In accordance with the authority given to GM in the Synthetic Lease

Termination Agreement, GM caused multiple UCC-3 termination statements relating to

the "Properties" to be tiled. I did not, nor was I asked to, sign any of the UCC-3

termination statements, nor was anyone else at JPMCB asked to sign the UCC-3

termination statements. I did not believe, and was unaware, that GM or its counsel,

Mayer Brown, filed a UCC-3 termination statement that was unrelated to the Synthetic

Lease Transaction.

20. JPMCB did not authorize GM or its counsel, Mayer Brown, to file

r r1, T „ loan '7f}oq nr nt ^tr^t- t;T-nev ,.

prior to GM's bankruptcy filing on June 1, 2009.

21. As set forth above, Simpson represented JPMCB only with respect

to the Synthetic Lease Transaction. Simpson did not have any authority with respect to

the Term Loan.

7



GM Continued to Treat JPMCB and the Other Term Loan Lenders As Fully
Perfected Secured Parties Under the Term Loan :after October 30, 2008

Subsequent to the Sv nthetic Lease Transaction repayment in

October 2008, GM engaged in negotiations to amend the Term Loan with JPMCB and

the other lenders between January and March 2009.

In January 2009, GM expected its auditors would include a "going

concern" qualification in their opinion for 2008, which would have constituted a default

under the Term Loan. GM therefore, among other things, sought from JPMCB and the

other Term Loan lenders a waiver of the "going concern" requirement included in the

Term Loan documentation, as well as the ability for GM to provide a second lien on the

assets securing the Term Loan to the U.S. government - albeit junior to the lien of the

Term Loan lenders.9 The parties also negotiated an increase to the required ratio of the

net book value of the assets securing the Term Loan to the outstanding amount of the

loan. See Exhibit M attached hereto.

24. Ultimately, the parties agreed to, among other things, an increase

in fees to be paid to the Term Loan lenders, an increase in the ratio of the net book value

of the assets securing the Term Loan and a requirement that GM provide the Term Loan

lenders reports detailing the value of the assets securing the Term Loan on a quarterly

basis.

25. The First Amendment to the Term Loan Agreement was executed

on lurch 4, 2049 (the -1-Irst Amendment").10 At no time during the nc otiations of the

-'1)09..R^: till Term C.1an ^n^ n^Innnt l pd

^n^,h^r^" .!P111_ E3 1i11N^?" ?1)-1i1^^i(1;,_l l

to
Atl,lc 1rU 11e7Cti) ;t; I \hlhl' , ;:, ;1 U'lIC :11; 1 C,11 Cc^t copy of the First Amendment to the Terns Loan
h,tl " r'11PtJ JP\%B-A11,B- OH)IU15- 11Qo1
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First Amendment did anyone from GM or anywhere else suggest that the Term Loan

lenders' security interests were not fully pcrfectcd. Indeed, the negotiations and the

related documents retlectcd that the Term Loan lenders' security interests in the assets

securing the Term Loan were intact.

26. Subsequent to October 30, 2008, GM continued to provide JPMCB

with Collateral Value Certificates as required under the Term Loan Agreement and the

First Amendment certifying that the ratio of the net book value of the assets securing the

Term Loan met the contractual requirement. Specifically, GM sent Collateral Value

Certificates on December 2, 2008, March 23, 2009 and on the eve of the bankruptcy, on

May 28, 2009. "

Pursuant to the May 28, 2009 Collateral Value Certificate, the

assets securing the Term Loan had a net book value of more than $5.6 billion dollars.

See Exhibit O at JPMCB-1-0000059 attached hereto.

28. At no point in time between October 30, 2008 and June 1, 2009 did

anyone from GM or any other party raise any suggestion that the Term Loan lenders'

security interest in the assets that secured the Term Loan was unperfected.

iii,,j)A ct-A of iiic Terns I T'C C-3 Tc rrniriat ion !^fatenient

29. After GM filed for bankruptcy protection on June 1, 2009, I first

learned that Mayer Brown, GM's counsel in the Synthetic Lease Transaction, without

JPMCB's mithority, had caused a UCC-3 termination statcumcnt to be filed with the

Delaware Secretary of State with respect to a UCC-I financing statement with the filing

VIt IL ^,a ^ui!«t ^ _IJ ^^i ^Tn a< i yhib.t ( ) ,1,^ . ;1A com!,-t :,,pies ofth': C %*,If _:c

il)v)
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number 6416808 4 that was entirely unrelated to the Synthetic Lease Transaction or the

"Properties" pledged as collateral in that transaction. This UCC-1 financing statement

actually related to collateral pledged under the Term Loan.

30. GM and its counsel, Mayer Brown, were not authorized by

JPMCB, the Synthetic Lease Termination Agreement, or otherwise, to terminate a UCC-1

financing statement related to the Term Loan.

31. The Term Loan was repaid on June 30, 2009. Subsequent thereto,

JPMCB authorized and caused the filing of UCC-3 termination statements relating to the

Term Loan, including the one with the 6416808 4 filing number, listing GM and Saturn,

respectively, as the debtors as well as to each one of the twenty-six state fixture filings

filed in the County Clerk's offices where the facilities containing the assets securing the

Term Loan were located. 12

!2

^^i;I)I-1.15 U^)O!^ ;, ni)O1 I -UnOI 01 I ,k)5, OOUI ;;y)OO : WIi)I ,?

!! ^^ )U '^h, 1111} ^ ^-ti(,fll-,^ 1 ^lU! '^5 ^'1iO1 'a" ^,ip)1-^^(,-i

(0"1 ^H)I)1 -I; U(1O1' I0: 0001-II' (lU!^1-Ii.`, N)f)14f9 0'j(i

1), 4 1J11^v, UUUI10_'. O(1 ^ 1f,O: UJU ^i-11-Oti,U I13, attJ UUOi 1?I-! IJU1-l

attache 1 co!!?:Cti^ ck hNICto kl I-;thihit i' are true and correct cop c^ of the Terra Loan U(_( -3
'tritecri?t natiuI] >tatement^ Ricci suh5cqucnt to the I crm Lunn rcpav meta on June 30.'001)

nun.berc^! iP^R B-AILI1-00) I4()„ 000) 404:OOO144^- tiOOI-1^^. f)Uij!^ti5-O001.1i4:

f)ti^^)I-'^ nt)!ll>>`^. )IIOI 1^^^)-^)(^^),-11,. Ur^O! ;^, ^ItiO1 ;^1. t)r)t)I :Ir)_r^^^r); ;_h=n )r)I_I^^^^ li)Oi ilj?;
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