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HEARING DATE AND TIME: September 26, 2011 at 9:45 a.m. (Eastern Time) 
RESPONSE DEADLINE: September 19, 2011 at 4:00 p.m. (Eastern Time) 

 
 
Edoardo Rigo Salvatore (CA Bar No. 224207) 
(Pro Hac Vice pending) 
SALVATORE & NOKES, LLP 
410 Broadway, Suite 100 
Laguna Beach, CA 92651 
Telephone: (949) 494-0909 
Facsimile: (949) 415-3020 
eMail: rigo@salvatorenokes.com 
 
Attorneys for Claimants: 
Aranzuza Mejia, Juan Carlos Mejia, Maria Alejandra Mejia 
Aranzuza Mejia as guardian ad litem of  
Lucas Mejia, Nicolas Mejia, and Santiago Mejia 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------- x 
       : 
In re       : Chapter 11 Case No. 
       : 
MOTORS LIQUIDATION COMPANY, et al., : 09-50026 (REG) 
         f/k/a General Motors Corp., et al. : 
       : 
    Debtors.  : (Jointly Administered) 
       : 
--------------------------------------------------------------- x 
 
 
 

CLAIMANTS' RESPONSE TO THE 245TH OMNIBUS OBJECTION TO CLAIMS 
AND CLAIMANTS' OPPOSITION TO MOTION REQUESTING 

ENFORCEMENT OF BAR DATE ORDERS 
(Late-Filed Claims) 

 
TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
 
 Claimants Aranzuza Mejia, Juan Carlos Mejia, Maria Alejandra Mejia, and Aranzuza 

Mejia as guardian ad litem of Lucas Mejia, Nicolas Mejia, and Santiago Mejia (collectively, the 

"Mejia Claims") respectfully request that this court deny the relief requested in the 245th 
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omnibus objection to claims and the motion requesting enforcement of bar date orders.  The 

Mejia Claims cannot be "disallowed and expunged in their entirety" because (1) none of the Bar 

Date Orders cited by the Debtors relate to or can be applied to bar "future claims" for mass torts 

products liability personal injury claims; and (2) even if the court finds that the Bar Orders 

encompass the Mejia Claims, the claims cannot be "disallowed and expunged in their entirety"  

because the Bar Orders lack the adequate notice required by the Due Process Clause. 

The Mejia Claims 

  The Mejia Claims are mass torts product liability claims for wrongful death and 

personal injury which arose from a catastrophic automobile accident which occurred on June 20, 

2009 (See Exhibit "A" annexed hereto).  On that date, the entire Mejia family was returning 

home after attending a special Catholic Mass when their 2003 SUV Chevrolet Trailblazer 

overturned and rolled over several times.  Javier Mejia (15-years-old) and Graciella Villamizar 

(69-years-old) were fatally wounded and died immediately after the accident.  The rest of the 

family also suffered moderate to severe injuries.  The surviving family members filed Proofs of 

Claim on June 17, 2011 (See Exhibit "B" annexed hereto). 

The Bar Date Orders 

 In support for their objection and motion to disallow and expunge the Mejia Claims, 

Debtors have invoked and relied upon the Bar Date Orders, and specifically the "Initial Bar 

Date Order" (ECF No. 4079), which only apply to claims that arose prior to June 1, 2009.   

 On September 16, 2009, this Court entered the initial Debtors Bar Date Order 

establishing November 30, 2009 as the deadline for each person or entity to file a proof of claim 

in the initial Debtors' cases.  The corresponding "Notice of Deadline for filing Proofs of Claim 
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(Including Claims Under Section 503(B)(9) of the Bankrupcy Code)" specifically states inter 

alia: 

PLEASE TAKE NOTICE THAT, on September 16, 2009, the United 
States Bankruptcy Court for the Southern District of New York (the “Court”), 
having jurisdiction over the chapter 11 cases of Motors Liquidation Company 
(f/k/a General Motors Corporation) and its affiliated debtors, as debtors in 
possession (collectively, the “Debtors”) entered an order (the “Bar Date Order”) 
establishing (i) November 30, 2009, at 5:00 p.m. (Eastern Time) as the last date 
and time for each person or entity (including, without limitation, individuals, 
partnerships, corporations, joint ventures, and trusts) to file a proof of claim 
(“Proof of Claim”) based on prepetition claims, including a claim under section 
503(b)(9) of the Bankruptcy Code, as described more fully below (a "503 (b)(9) 
Claim”), against any of the Debtors (the “General Bar Date”); and (ii) 
November 30, 2009at 5:00 p.m. (Eastern Time)  as the last date and time for 
each governmental unit (as defined in section 101(27) of the Bankruptcy Code) to 
file a Proof of Claim based on prepetition claims agins any of the Debtors (the 
“Governmental Bar Date” and, together with the General Bar Date, the “Bar 
Dates”).  

 
The Bar Date Order, the Bar Dates and the procedures set forth below for 

the filing of Proofs of Claim apply to all claims against the Debtors (othe than 
those set forth below as being specifically excluded) that arose prior to June 1, 
2009, the date on which the Debtors commenced their cases under chapter 11 of 
title 11 of the United States Code (the “Bankruptcy Code”). 

 
(. . .) 

 
1. WHO MUST FILE A PROOF OF CLAIM 

  
You MUST file a Proof of Claim to vote on a chapter 11 plan filed by the 

Debtors or to share in any of the Debtors’ estates if you have a claim that arose 
prior to June 1, 2009, including a 503(b)(9) Claim, and it is not one of the other 
types of claims described in Section 2 below. Acts or omissions of the Debtors 
that arose before June 1, 2009 may give rise to claims against the Debtors that 
must be filed by the applicable Bar Date, notwithstanding that such claims may 
not have matured or become fixed or liquidated or certain prior to June 1, 2009. 
(Emphasis in the original). 

 
 Clearly the Initial Bar Date Order is limited to "prepetition" claims and those which could 

be ascertainable prior to June 1, 2009 but not yet "matured," "fixed," "liquidated," or "certain." 

The Mejia Claims for wrongful death and personal injury neither (1) arose prior to June 1, 
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2009;  nor (2) did they exist although "may not have matured or become fixed, or liquidated or 

certain prior to June 1, 2009. Regardless of the Debtor's prepetition wrongful conduct, the Mejia 

claims simply did not exist at all prior to June 20, 2009.  Therefore, the claims contemplated in 

the Bar Date Orders do not include the Mejia claims, and as such they cannot be "disallowed and 

expunged in their entirety." 

 But, even if the court finds that the Bar Orders encompass the Mejia Claims, the claims 

cannot be discharged because the Bar Orders lack the adequate notice required by the Due 

Process Clause. 

Future "Claims" and the Due Process Clause 

 Bankruptcy proceedings and the discharge of any claim therein are subject to the 

constitutional requirements of the Due Process Clause.  When a debtor does not provide a 

potential claimant with adequate notice and opportunity to be heard, the claim cannot be 

discharged.  See, City of New York v. New York, New Haven & Hartford R.R. Co., 344 U.S. 293, 

296-97 (1953); Adam Glass Service, Inc. v. Federated Department Stores, Inc., 173 B.R. 840, 

843 (E.D.N.Y. 1994); In re Union Hospital Assoc., 226 B.R. 134, 138 (Bankr. S.D.N.Y. 1998); 

In re Emons Industries, Inc., 220 B.R. 182, 192 (Bankr. S.D.N.Y. 1998) (holding that future 

claimants who did not receive notice of bar date could file late claims, but were bound by 

provisions of plan).  

 In widening the definition of the term "claim," the Bankruptcy Code of 1978 created an 

unintended conflict between two policies relating to mass tort cases.  On the one hand is the 

bankruptcy goal of final resolution of claims arising from actionable prepetition conduct,                                     

and on the other is the individual due process rights of anyone who has been harmed, or may be 
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harmed in the future, by the debtor's prepetition conduct.  In this case the due process rights of 

the Mejia claimants should outweigh the bankruptcy goal of final resolution of all claims. 

 In attempting to resolve this conflict, courts have interpreted the definition of "claim" in 

three different ways: 1) to exclude claimants who the court believes cannot be afforded 

"adequate notice" under due process (In re Fairchild Aircraft Corp., 184 B.R. 910 (Bankr. W.D. 

Tex. 1995), vacated, 220 B.R. 909 (Bankr. W.D. Tex. 1998)); 2) to include even the claims that 

are not identifiable by the debtor and finding the Due Process Clause to require only constructive 

notice (In re Storage Technology Corp., 117 B.R. 610 (Bankr. D. Colo. 1990); In re Production 

Plating, Inc., 90 B.R. 277 (1988)); and 3) to satisfy the requirements of due process by the 

appointment of  future claims representatives to whom adequate notice can be given (In re 

Johns-Manville Corp., 68 B.R. 618 (Bankr. S.D.N.Y. 1986), aff'd in part and rev'd in part, 78 

B.R. 407 (S.D.N.Y. 1987), aff'd, 843 F.2d 636 (2d Cir. 1988); In re A.H. Robins Co., 88 B.R. 

742, 744 (E.D. Va. 1988), aff'd, 880 F.2d 694 (4th Cir. 1989)). 

Moreover, in applying the definition of "claim" to future claims, some circuit courts 

including the Second Circuit, have applied the "conduct test" finding that a "claim" arises 

whenever the debtor's prepetition conduct may cause harm in the future, even if the harm has not 

occurred or has not been discovered at the time of the bankruptcy filing.  But the courts have 

found that future claims may be included only if the debtor takes sufficient action to ensure 

procedural due process is satisfied.  See In re Emons Industries, Inc., 220 B.R. 182, 193-94 

(Bankr. S.D.N.Y. 1998); In re Texaco, Inc., 182 B.R. 937, 951-52 (Bankr. S.D.N.Y. 1995); In re 

Johns-Manville Corp., 57 B.R. 680, 690 (Bankr. S.D.N.Y. 1986); In re Johns-Manville Corp., 36 

B.R. 743, 750 (Bankr. S.D.N.Y. 1984), aff'd, 52 B.R. 940 (S.D.N.Y 1985).  
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Likewise, when "adequate notice" under due process had not been provided to holders of 

future asbestosis claims of former employees who had not been diagnosed with the disease prior 

to petition, their claims could not be discharged.  See In re Waterman Steamship Corporation,  

141 B.R. 552 (Bankr. S.D.N.Y. 1992), vacated, 157 B.R. 220 (S.D.N.Y. 1993) and remanded for 

determination of adequacy of notice given to future claimants. 

Due Process Requires That The Mejia Claims Not Be Barred 

 Notice is "an elementary and fundamental requirement of due process in any proceeding 

which is to be accorded finality."  See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 

306, 314 (1950).  The court found that "[k]nown present beneficiaries of known place of 

residence" were entitled to receive personal notice by mail and other claimants "whose interest or 

whereabouts could not with due diligence be ascertained" could be given constructive notice by 

publication. Id. (Emphasis added).  Therefore Mullane allows notice by publication only when 

the potential claimants are "missing or unknown." 

 In bankruptcy cases, consistent with Mullane, courts have held that, when the debtor 

knows the identity of the holder of a claim, personal notice (rather than notice by publication) is 

constitutionally required, even when the recipient of the notice has actual knowledge of the 

bankruptcy case.  See City of New York v. New York, New Haven & Hartford R.R. Co., 344 U.S. 

293, 296-97 (1953); In re Brunswick Hospital Center, Inc., 1997 WL 836684 (Bankr. E.D.N.Y. 

1997); In re Drexel Burnham Lambert Group Inc., 151 B.R. 674, 682 (Bankr. S.D.N.Y. 1993); 

In re Interstate Cigar Co., 150 B.R. 305, 310 (Bankr. E.D.N.Y. 1993); In re Waterman 

Steamship Corp., 141 B.R. 552, 558 (Bankr. S.D.N.Y. 1992), vacated and remanded, 157 B.R. 

220 (S.D.N.Y. 1993); In re General Oil Distributors, Inc., 68 B.R. 603, 604 (Bankr. E.D.N.Y. 

1986). 
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 The Mejia claimants were entitled to personal notice because their claims where capable 

of being ascertained after June 20, 2009.  In addition, even before the claims arose, the trustees 

failed to appoint a "future claims representatives" to whom adequate notice could  be given to 

protect the Mejia claimants and their future claims.  The trustees and/or a future claims 

representative could have become aware, through the exercise of reasonable diligence, as it 

became known in the public domain, of a fatal automobile accident involving a 2003 SUV 

Chevrolet Trailblazer, which claimed the lives of two people and injured six others.  

Furthermore, the Mejia claimants had a relationship and were in privity with General Motors 

Corporation: they purchased the vehicle brand new from a GM dealer and they had regular 

maintenance work perform by a GM dealer.  They received no personal notice of the bankruptcy 

deadline to file claims. 

 An important policy and objective of  bankruptcy proceedings is to provide the same 

treatment and opportunity for equitable compensation to all persons who have suffered harm due 

to the wrongful conduct of debtors.  Given the Mejia claimants so little time to become aware of 

a potential products liability claim when they were afflicted by their injuries seems inconsistent 

with that policy.  Even if they had seen the published notice or if they had been aware of the 

filing of the General Motors Corporation's bankruptcy, they would fall under the class of 

"unselfconscious " to which the Supreme Court adverted to in Amchem Products, Inc. v. 

Windsor, 521 U.S. 591 (1997). Meaning in the short period of time between June 20, 2009 and 

November 30, 2009, even if the Mejia claimants could have become aware of the bankruptcy 

and had seen the published notice of deadline to file claims, they would not have recognized 
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themselves as having a sophisticated potential products liability claims against debtors.  As the 

court noted in Mullane, "process which is a mere gesture is not due process." 

 Finally, it should be noted that the Mejia claims include claims for minors, who were 

"incompetent" to assert a claim before the deadline of November 30, 2009 and unless a personal 

representative is appointed by the court under Rule 7017 of the Federal Rules of Bankruptcy 

Procedure, they continue to hold the rights guaranteed to them by the Constitution under the Due 

Process Clause.  "Notice to a person known to be an incompetent who is without the protection 

of a guardian" does not satisfy Mullane.  See Convey v. Town of Summers, 351 U.S. 141 (1956). 

Furthermore, the other Mejia claimants where also constructively "incompetent" for purpose of 

the bankruptcy case because before the deadline of November 30, 2009, they could not 

recognize that they had a potential claim in the bankruptcy case and therefore were not aware of 

when and how to assert a claim.  Notice by publication is not adequate notice for those future 

claimants who are not aware of their potential claims and are thus incapable of representing their 

own interest in the bankruptcy case.  The Supreme Court has recognized the deficiency of 

constructive notice for those incapable of understanding it. Id at 146. Therefore, for the Mejia 

Claims, absent personal notice by mail, "adequate notice" could have only been given to a 

guardian ad litem or a future claims representative.  Therefore, adequate notice could not have 

been given to the Mejia minors and at the very least, these claims should survive. 

Conclusion 

  Holders of future post-petition Products Liability personal injury claims present a 

challenge to Bankruptcy courts.  Nevertheless, they are entitled in equity to full consideration 

and fairness as well as constitutionally required due process.  The holder of a claim who does not 

know about it cannot protect his or her rights.  Bankruptcy courts have the power under Rule 
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7017 of the Bankruptcy Code to appoint guardians or representatives to protect the interest of the 

"incompetent" claimants in bankruptcy proceedings.  The Mejia claimants respectfully request 

that this court deny the relief requested in the 245th omnibus objection to claims and the motion 

requesting enforcement of bar date orders. 

 
Dated: Laguna Beach, California 
 September 19, 2011 
 
  
      /s/ Edoardo Rigo Salvatore 
      Edoardo Rigo Salvatore (CA Bar No. 224207) 
 
      SALVATORE & NOKES LLP 
      410 Broadway, Suite 100 
      Laguna Beach, CA92651 
      (949) 494-0909 
      Attorneys  
  








































































