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PRELIMINARY STATEMENT

1. The State of New York submits this Limited Objection to the Motion of the GUC
Trust pursuant to 11 U.S.C. § 105(a) to Supplement Amended Order and General Order M-390
and General Order M-390 Authorizing Implementation of Alternative Dispute Procedures,
Including Mandatory Mediation. For the reasons set forth below, the motion should be denied
insofar as it seeks to force State sovereign entities to fund mandatory mediation related to
Environmental Claims and mediate them only in New York City. New York favors the concept
of mediation, but only if it is fair and equitable. The GUC Trust’s Motion ignores the
fundamental premise of successful mediation: it must be fair and consensual between the parties.
The one-sided ADR Procedures, the unilateral selection of mediators, and the untenable
requirement that New York - with its $2 billion deficit and State-wide travel and other resource
restrictions — must fund the mediation of its remaining Environmental Claims, does not foster an
equitable, consensual or successful resolution of those Claims. Indeed, the Motion may make it

more difficult to achieve resolution.

FACTUAL BACKGROUND
2. On or about October 29, 2009, New York filed timely proofs of claim related to
the acts and omissions of General Motors Corporation’s (“GM’s”) environmental contamination
of real property in the State (“Environmental Claims”)." In September 2011, New York and

MLC entered into a Stipulation to resolve some of those Claims (“Resolved Claims™).> New

! On or about February 28, 2011, New York filed timely amendments to certain claims.

2 In March 2011, New York and MLC had a meeting of the minds on resolution of these
claims and by June had essentially finalized a stipulation. In late June 2011, New York inquired
of MLC’s counsel whether the settlement would be finalized in time for the next distribution
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York still has several claims totaling $176.8 million that remain unresolved, as set forth below

(“Unresolved Claims”).

Site POC/Am.POC POC Am't.
American Axle 51047/71023 $12,341,502
American Axle (Admin Claim - penalties) 70988 $832,989
Brillo Landfill 50639/71034 $392,902
Brillo Landfill (Admin Claim - penalties) 70989 $53,441
IFG (GM - Fisher Guide) 50587 $3,299
IFG (Old Ley Creek Channel)* 50587 $13,190,162
IFG (Lower Ley Creek)* 50587 $64,099,111
IFG/Onondaga Lake NRD* 50588 $11,000,000
Old Upper Mountain Road LF 50827/71026 $54,275,030
Onondaga Lake NPL (Site-wide) 50822 $96,957
Saginaw 50635/71031 $1,905,480
Saginaw (Admin Claim - penalties) 70987 $163,431
Salina Landfill 50824 (REALM) $18,510,361
Grass River (NYSDOH) 29772 $5,096
Total $176,869,761

3. Neither the GUC Trust nor MLC before its dissolution, filed objections to New
York’s Unresolved Claims. It was not until November 22, 2011 that counsel for the GUC Trust
(formerly counsel for MLC) made an offer of settlement for some of the Unresolved Claims set
forth above (American Axle, Brillo, Saginaw and Grass River. Those claims designated with an
*asterisk* are sites common to New York and the United States, and have been the subject of
ongoing settlement negotiations for over a year, but are still not yet resolved. New York shares
the Salina Landfill claim with the Town of Salina, which has been performing the remediation,
using the State Superfund and its own municipal funding. The Salina Landfill claim also has

been the subject of settlement discussions, but remains unresolved.

(scheduled for late July 2011). In response, MLC’s counsel said that the GUC Trust had “some
questions relating to the settlement” and “it is not clear that these [questions] will be resolved in
time” for the next distribution. New York offered to address the questions immediately, but
MLC’s counsel did not respond. It was not until September 16, 2011 that the stipulation was
finalized; and not until late January 2012 that New York received any distribution from the GUC
Trust for the Resolved Claims.
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4, The Court’s Original ADR Order. The GUC Trust’s Motion seeks to significantly

amend the Court’s February 23, 2010 Order that authorized alternative dispute resolution
(“ADR”) procedures and mandatory mediation for certain unsecured claim holders (ECF No.
5037) (“Original ADR Order”). The Original ADR Order provided, among other things, an
exemption from the Order’s reach for all State and Federal governmental entities holding
Environmental Claims (Order, p. 3). The Original ADR Order also provided that nothing in the
Order prevented the Debtors from seeking ADR in the future for Environmental Claims (Order,
p. 3).

5. The GUC Trust’s Motion. The GUC Trust asks the Court to substitute its name

for that of the Debtors in the Original ADR Order (and other relevant documents), and then asks
the Court to eliminate the exemption initially provided by the Debtors to New York and other
States with Environmental Claims.® The Trust’s Motion imposes “mandatory mediation” that
the States would be required to fund with the GUC Trust (Motion {{ 11-14).* The Motion
contains no stated “cap” to the fees and costs for mediation that the States are expected to fund.
The Motion requires all environmental claims to be mediated in New York City, regardless of
the venue of the contaminated sites at issue or the State involved (Motion { 13).

6. As justification for adding Environmental Claims to the ADR Order, the GUC

Trust states that the States’ prior objections asserted when the Initial ADR Order was entered

® The United States, the States and tribal entities holding Environmental Claims were
exempted from the Original ADR Order. As set forth in the Proposed Order (p. 3), only the
United States will continue to be exempted.

* Although the GUC Trust is given the discretion to waive an Environmental Claimant’s
obligation to share the costs of mediation (Proposed Second Amended Order, p. 4), there is no
criteria for such a waiver. It is questionable whether the Trust would exercise such discretion in
favor of the States. To obtain a waiver, the ADR Procedures require a showing of “substantial
hardship,” “extraordinary circumstances, and there is a “rebuttable presumption” against a claim
of hardship by a Claimant (ADR Procedures § 11(B)(2)(c), pp. 13-14 Blackline Version).

3
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“have been addressed or are no longer relevant” (Motion { 11-12). The Motion fails to disclose
and address the most obvious objection previously asserted, namely, the substantial hardship
imposed on States if they are forced to fund mediation. In what the Motion states is a “slight
modification” to the ADR Procedures (Motion { 9), the amended ADR Procedures require the
States to provide a “Proposed Claim Amount Explanation” that shall include “all documentation
and any such other information evidencing and/or substantiating the actual calculation of the
Proposed Claim Amount;....” (Motion Exhibit B, ADR Procedures, Blackline Version, p. 7).°
This requirement is imposed regardless of the substantiation provided in proofs of claim or the
additional information provided during settlement discussions. No similar requirement is
imposed on the GUC Trust to substantiate an offer to settle an Environmental Claim. To justify
this requirement, the GUC Trust states that it will be able to “more expeditiously and efficiently
evaluate” the Environmental Claims, which “more readily lend themselves to calculation of the
Proposed Claim Amount....” (Motion § 17). The GUC Trust further states that there are “only a
handful” of unresolved Environmental Claims that would be subject to mediation and the ADR
Procedures (Motion § 12), but does not identify the number of Claims or States affected by the
Motion. As evidenced above, New York itself has more than a handful of Environmental
Claims.

7. Under the ADR Procedures, the GUC Trust would have the right to repeatedly
and without limitation request information from Environmental Claimants (ADR Procedures

IH(A)(1)(b), p. 5; H(A)(5)(c), p. 9). The same right to request information is not given to the

> All references to the Proposed Second Amended Order and appended ADR Procedures
are to the Blackline versions included with the Trust’s Motion as Exhibit 2 and Exhibit A, ECF
pp. 59 to 110.



09-50026-reg Doc 11443 Filed 02/23/12 Entered 02/23/12 18:23:10 Main Document Pg 8 of 19

Environmental Claimants. Moreover, the ADR Procedures set forth no limitation on the number
of mediations that the GUC Trust can initiate at the same time.

8. The GUC Trust’s Motion also proposes that four existing Mediators named in the
Original ADR Order, now be designated as Mediators for Environmental Claims (Motion
Exhibit B, Schedule of Mediators, Blackline Version). The Motion classifies each of these
Mediators as having “environmental” experience, in addition to their already broadly-stated
experience with “business disputes, products liability, personal injury, and class actions” (Motion
Exhibit B, Schedule of Mediators, Blackline Version). The Environmental Claimants had no
input in the selection of these Mediators. They were unilaterally chosen by MLC during the case
without attention to whether they had the appropriate environmental experience (because
Environmental Claims were exempted from the Original ADR Order).

9. The Trust’s Motion includes no background on the environmental experience of
the mediators other than a brief statement that one is a nuclear expert that has served on the
Presidential Commission on Catastrophic Accidents; and the other has mediated several disputes
involving Federal and State agencies (it is unclear whether these were environmental disputes).
The Motion does not state that either has experience mediating hazardous waste site litigation
and cost recovery actions under the Comprehensive Environmental Response, Compensation and
Liability Act (“CERCLA”). Nor is there any stated experience with estimating remedial design
and implementation costs or allocating costs among polluters. These are the primary issues
involved in the Environmental Claims that now would be subject to ADR.

10.  The Amended ADR Order and ADR Procedures. Although not specifically stated

in the Motion, the States are now subject to several other provisions of the ADR Order and ADR

Procedures. For example, the ADR Procedures impose a broad injunction barring States from
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“commencing or continuing any action or proceeding in any manner or any place, including the
Bankruptcy Court seeking to establish, liquidate, collect on, or otherwise enforce” an
Environmental Claim (ADR Procedures § I(C), p. 3-4). Only the GUC Trust may terminate
ADR at any time and proceed to litigation.

11. In the event that Environmental Claims are not resolved, the ADR Procedures
state that only the GUC Trust may commence litigation in the Bankruptcy Court (ADR
Procedures § HH(E)(2), pp. 27-28). There is no provision for withdrawal of the reference for
Environmental Claims involving federal environmental laws even though all of New York’s
claims involve the construction of the cost recovery or natural resource damage provisions of
CERCLA Section 107, 42 U.S.C. § 9607.°

ARGUMENT

12. The GUC Trust’s Motion Is Unfair And Does Not Foster Consensual Resolution.

Although laudable in its purpose, the GUC Trust’s Motion and the ADR Procedures are one-
sided and inequitable. A true back-and-forth in the exchange in information is not required, as
evidenced by the provisions under which only the Trust may demand information related to
Environmental Claims (ADR Procedures 11 11(A)(1)(b), p. 5; I(A)(5)(c), p. 9) and only the
Environmental Claimants “shall additionally include, without limitation, all available
documentation and any such further information evidencing and/or substantiating the actual
calculation of the Proposed Claim Amount” (ADR Procedures I1(A)(3), p. 7). The GUC Trust
need not provide any basis or substantiation of its offer. These provisions are especially unfair to

the States in the context of Environmental Claims.

® New York’s Environmental Claims may also involve pendant State law issues.
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13. First, MLC - and now imputedly the GUC Trust — may have significant
information on the Sites at issue, having engaged historically with State regulatory agencies on
pollution cleanup problems. That information should be made available to the Environmental
Claimants. This point is best exemplified by the American Axle site in New York, where MLC
was under an administrative order to perform a remedial investigation into the nature and extent
of contamination, and then submit reports documenting the contamination and discussing the
feasibility and cost of different remedial alternatives. Thus, the feasibility/cost study contains
the cost of remedial alternatives for the site that would further substantiate the Environmental
Claim and inform the mediation process. GM/MLC’s consultants advised New York that the
American Axle feasibility study reports were available would not be submitted to New York.
Despite repeated requests from New York during the case, and the issuance of a Notice of
Violation of the consent order, MLC never submitted the feasibility/cost study. In preparing its
proof of claim for American Axle, New York looked to other similar sites with similar
contaminants in evaluating and estimating costs and continues to stand behind those estimates.
Nevertheless, the best evidence of the remedial costs, namely the feasibility/cost study, is not in
New York’s hands. An open exchange of information by both parties to mediation is more likely
to result in the successful resolution of the Environmental Claims.

14.  Second, the ADR Procedures are unfair because, contrary to the GUC Trust’s
assertion (Motion § 17), Environmental Claims do not readily lend themselves to calculations of
costs. Each contaminated site is different with respect to the nature and extent of contamination,
and geographical, hydrogeologic, and topographical characteristics. Remedial costs throughout

the State vary. Most importantly, if the full nature and extent of contamination is not established



09-50026-reg Doc 11443 Filed 02/23/12 Entered 02/23/12 18:23:10 Main Document Pg 11 of
19

through a full remedial investigation/feasibility study and Record of Decision process, there is a
degree of uncertainty to a cost estimate.’

15. New York’s unresolved Environmental Claims were all well-documented in the
proofs of claim, with affidavits, cost records, technical documents, and other exhibits. With
respect to Lower Ley Creek, Ley Creek Channel and Salina Landfill, consultants were retained
to aid in the already-attenuated and expensive settlement discussions and additional information
was given to MLC/GUC Trust in that process. Unguestionably, a party asserting a claim carries
the burden of proving it, but there may be little more to add to the existing proofs of claim
documentation and information already provided. New York believes it has met its burden to
substantiate its proofs of claim. It is time for the GUC Trust to substantiate why the claim
amounts continue to be disputed, whether in a mediation forum or otherwise.

16. The GUC Trust’s unilateral right to terminate mediation at any time and
commence litigation is also unfair. The Trust has little incentive to provide meaningful
information and work through the difficulties that may arise during mediation. Given the one-
sided nature of the ADR Procedures, it predictably may result in a waste of time and money.

17. New York’s foregoing objections in this regard are readily fixed. The ADR
Procedures should require both the GUC Trust and the Environmental Claimant to substantiate
their respective positions in the first and in later steps of the process (when the GUC Trust Offer
and Environmental Claimant Counter-Offer are made). If the GUC Trust has the right to
terminate ADR at any time and commence litigation, the Environmental Claimants should be

afforded the same right.

” The uncertainty is routinely addressed by both the New York State Department of
Environmental Conservation and the United States Environmental Protection Agency through
the use of contingency factors of about 15% of overall costs.

8
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18. There is a Need to Broaden the Roster of Mediators. New York does not question

the stature and extensive experience of the mediators selected by MLC and adopted by the GUC
Trust. In searching the background of these mediators on the internet, only one (Peter Woodin)
appears to have relevant experience mediating the kinds of Environmental Claims presented
here.®. New York believes that a broader array of mediators suggested by both parties would
foster greater confidence — and cost effectiveness - in the mediation process. The United States
Institute for Environmental Conflict Resolution has numerous mediators in the New York area
who specialize in mediating only environmental matters, with reasonable billing rates between
$150 and $250 per hour (according to their website).

19. The Requirement that States Share in Funding Mediation Will Be a Substantial

Hardship. The Court may take judicial notice of the $2 billion deficit under which New York
and its government agencies are operating. The Governor’s 2012-2013 Budget will make further
attempts to close that deficit, resulting in further constraints on State resources. The fiscal
situation is no different in other States. New York has had significant budget cuts within its
agencies, including travel and other resource restrictions. New York has no funding from the
Legislature to share in the cost of mediation, as the ADR Procedures would require.

20. Moreover, New York has sustained a major financial impact as a result of the GM
bankruptcy. Both the Resolved and Unresolved Claims (if allowed) will result in the recovery of
only a quarter of the dollars to which New York is otherwise entitled to fund remediation under
applicable environmental laws. The New York taxpayer is saddled with the multi-million dollar

shortfall in remedial dollars at numerous sites across the State that has resulted from this

8 Mr. Woodin mediated an environmental remediation matter between New York City
and a maritime transport company, in which the City sought to recover its costs of investigation
and remediation under CERCLA.
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bankruptcy. To require New York — or any State - to fund mediation will add to New York’s
existing significant fiscal hardship. That provision in the ADR Procedures should be revised to
eliminate the State cost-sharing requirement.

21. In addition, the single location of the mediation in one of the most expensive
cities in the nation works a hardship on the Environmental Claimants. The sites underlying New
York’s Environmental Claims (and the affiants supporting those Claims) are in the Syracuse and
Buffalo areas. The New York agency asserting the Claim is located in Albany. Instead of New
York City, the location of the mediation should be based upon the venue of the property or the
primary location of the Environmental Claimant asserting the Claim.

22. The ADR Procedures Injunction Violate Section 362(b)(4). The ADR Procedures

impose a broad injunction barring the States from “commencing or continuing any action or
proceeding in any manner or any place, including the Bankruptcy Court seeking to establish,
liquidate, collect on, or otherwise enforce” an Environmental Claim (ADR Procedures { I(C), p.
3-4). This provision is in direct conflict with the Code’s exemption from the stay for
governmental agencies enforcing police and regulatory authority. 11 U.S.C. § 362(b). It also
interferes with the State’s sovereign rights to protect the public. The Second Circuit has made
clear that this exemption from the stay applies to any action by a regulatory authority seeking
environmental cost recovery under CERCLA. See City of New York v. Exxon Corp., 932 F.2d
1020, 1024 (2d Cir. 1991). The Environmental Claims here are the very kind of claims asserted
in Exxon.

23.  The Second ADR Order and the ADR Procedures should make clear that the well-
settled exemption in Section 362(b)(4) remains unaffected and that the injunction does not apply

to the States’ right to pursue an action outside of the mediation forum at any time pursuant to

10
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police and regulatory authority. Good faith dictates that the State not pursue such an action once
mediation begins, but the GUC Trust’s option of withdrawing from the mediation at any time -
and for any reason — makes the State’s ability to pursue its police and regulatory authority
critical.

24, The State’s Environmental Claims Involve Construction of Federal law, Are Not

Core Proceedings, and May be Subject to Withdrawal of the Reference. Absent from the GUC

Trust’s Motion is any discussion of whether the Environmental Claims are themselves core
proceedings. The ADR Procedures do not provide any mechanism for a State to seek withdrawal
of the reference by the District Court. New York submits that the Environmental Claims
fundamentally are not core because they involve the construction of CERCLA and may be
subject to mandatory or discretionary withdrawal. See In re Dana Corp., 379 B.R. 449, 462
(S.D.N.Y. 2007); see also In re Chemtura Corp., 2010 WL 1379752 (S.D.N.Y. 2010). The ADR
Procedures allow litigation of Environmental Claims only in (1) the Bankruptcy Court at the
Trust’s option; or (2) the District Court of the Southern District of New York or other forum,
which apparently must have all of the following: personal jurisdiction over the parties, subject
matter jurisdiction over the Claim, in rem jurisdiction over the property involved, and proper
venue (ADR Procedures { I(E)(3), pp. 27-28).

25.  The ADR Procedures should include a clear mechanism for the States to move to
withdraw the reference prior to litigating the case before this Court. In addition, the language in
the ADR Procedures related to litigating claims in other courts should simply state that the

choice of forum is governed by the Federal Rules of Civil Procedure or applicable State laws.

11
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CONCLUSION

For the foregoing reasons, New York respectfully requests that the GUC Trust’s Motion

be denied in part with respect to the requirement that New York or other States holding

Environmental Claims share in funding mediation. The Motion should be granted in part only

upon the revisions to the ADR Procedures as set forth above, which will make the process more

fair, equitable, and likely to succeed.

Dated: February 23, 2012

BY:

12

ERIC T. SCHNEIDERMAN
Attorney General of the State of New York

Digitally signed by Maureen F. Lea
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Management Filing System maintained by the United States Bankruptcy Court for the Southern

District of New York:
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Ted Stenger, Executive Vice President
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General Motors LLC
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1633 Broadway, 47" Floor
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