
 
 
 

HEARING DATE AND TIME:  July 26, 2012 at 9:45 a.m. (Eastern Time) 
RESPONSE DEADLINE: July 19, 2012 at 4:00 p.m. (Eastern Time) 
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Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Motors Liquidation  
Company GUC Trust 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

NOTICE OF HEARING ON MOTORS LIQUIDATION COMPANY GUC  
TRUST’S OBJECTION TO CLAIM NO. 11064 FILED BY CARDENAS MOTORS INC.  

PLEASE TAKE NOTICE that, upon the annexed objection, dated June 22, 2012 

(the “Objection”), of the Motors Liquidation Company GUC Trust (the “GUC Trust”) to Proof 

of Claim No. 11064 filed by Cardenas Motors Inc., a hearing (the “Hearing”) will be held before 

the Honorable Robert E. Gerber, United States Bankruptcy Judge, in Room 621 of the United 

States Bankruptcy Court for the Southern District of New York, One Bowling Green, New York, 

New York 10004, on July 26, 2012 at 9:45 a.m. (Eastern Time), or as soon thereafter as 

counsel may be heard. 
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PLEASE TAKE FURTHER NOTICE that any responses to the Objection must 

be in writing, shall conform to the Federal Rules of Bankruptcy Procedure and the Local Rules 

of the Bankruptcy Court, and shall be filed with the Bankruptcy Court (a) electronically in 

accordance with General Order M-242 (which can be found at www.nysb.uscourts.gov) by 

registered users of the Bankruptcy Court’s filing system, and (b) by all other parties in interest, 

on a 3.5 inch disk, preferably in Portable Document Format (PDF), WordPerfect, or any other 

Windows-based word processing format (with a hard copy delivered directly to Chambers), in 

accordance with General Order M-182 (which can be found at www.nysb.uscourts.gov), and 

served in accordance with General Order M-242, and on (i) Weil, Gotshal & Manges LLP, 

attorneys for the GUC Trust, 767 Fifth Avenue, New York, New York 10153 (Attn: Harvey R. 

Miller, Esq., Stephen Karotkin, Esq., and Joseph H. Smolinsky, Esq.); (ii) the Debtors, c/o 

Motors Liquidation Company, 500 Renaissance Center, Suite 1400, Detroit, Michigan 48243 

(Attn: Ted Stenger); (iii) General Motors LLC, 400 Renaissance Center, Detroit, Michigan 

48265 (Attn: Lawrence S. Buonomo, Esq.); (iv) Cadwalader, Wickersham & Taft LLP, attorneys 

for the United States Department of the Treasury, One World Financial Center, New York, New 

York 10281 (Attn: John J. Rapisardi, Esq.); (v) the United States Department of the Treasury, 

1500 Pennsylvania Avenue NW, Room 2312, Washington, D.C. 20220 (Attn: Joseph Samarias, 

Esq.); (vi) Vedder Price, P.C., attorneys for Export Development Canada, 1633 Broadway, 47th 

Floor, New York, New York 10019 (Attn: Michael J. Edelman, Esq. and Michael L. Schein, 

Esq.); (vii) Kramer Levin Naftalis & Frankel LLP, attorneys for the statutory committee of 

unsecured creditors, 1177 Avenue of the Americas, New York, New York 10036 (Attn:  Thomas 

Moers Mayer, Esq., Robert Schmidt, Esq., Lauren Macksoud, Esq., and Jennifer Sharret, Esq.); 

(viii) the Office of the United States Trustee for the Southern District of New York, 33 Whitehall 
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Street, 21st Floor, New York, New York 10004 (Attn: Tracy Hope Davis, Esq.); (ix) the U.S. 

Attorney’s Office, S.D.N.Y., 86 Chambers Street, Third Floor, New York, New York 10007 

(Attn: David S. Jones, Esq. and Natalie Kuehler, Esq.); (x) Caplin & Drysdale, Chartered, 

attorneys for the official committee of unsecured creditors holding asbestos-related claims, 375 

Park Avenue, 35th Floor, New York, New York 10152-3500 (Attn:  Elihu Inselbuch, Esq. and 

Rita C. Tobin, Esq.) and One Thomas Circle, N.W., Suite 1100, Washington, DC 20005 (Attn:  

Trevor W. Swett III, Esq. and Kevin C. Maclay, Esq.); and (xi) Stutzman, Bromberg, Esserman 

& Plifka, A Professional Corporation, attorneys for Dean M. Trafelet in his capacity as the legal 

representative for future asbestos personal injury claimants, 2323 Bryan Street, Suite 2200, 

Dallas, Texas 75201 (Attn:  Sander L. Esserman, Esq. and Robert T. Brousseau, Esq.), so as to 

be received no later than July 19, 2012 at 4:00 p.m. (Eastern Time) (the “Response 

Deadline”).  

 

 

 

 

   [Remainder of Page Intentionally Left Blank] 
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PLEASE TAKE FURTHER NOTICE that if no responses are timely filed and 

served with respect to the Objection, the GUC Trust may, on or after the Response Deadline, 

submit to the Bankruptcy Court an order substantially in the form of the proposed order annexed 

to the Objection, which order may be entered with no further notice or opportunity to be heard 

offered to any party. 

Dated: New York, New York 
 June 22, 2012 

/s/ Joseph H. Smolinsky    
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Motors Liquidation  
    Company GUC Trust
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Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Motors Liquidation  
Company GUC Trust 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

MOTORS LIQUIDATION COMPANY GUC TRUST’S 
 OBJECTION TO CLAIM NO. 11064 FILED BY CARDENAS MOTORS INC. 

 
TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
 

The Motors Liquidation Company GUC Trust (the “GUC Trust”), formed by the 

above captioned debtors (collectively, the “Debtors”) in connection with the Debtors’ Second 

Amended Joint Chapter 11 Plan, dated March 18, 2011, respectfully represents: 

Relief Requested 

1. The GUC Trust files this objection (this “Objection”) pursuant to section 

502(b) of title 11 of the United States Code (the “Bankruptcy Code”), seeking entry of an order 

disallowing and expunging Claim No. 11064 (the “Claim”), filed by Cardenas Motors Inc. (the 

“Claimant”).  As discussed in more detail below, the Claim was filed by an automobile 
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dealership that, pursuant to its entry into the Wind-Down Agreement (as hereinafter defined), has 

expressly released the Debtors from any and all claims.  Accordingly, the GUC Trust requests 

that the Claim be expunged from the claims register in its entirety.1  

Jurisdiction 

2. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).   

Background 

3. On June 1, 2009 (the “Commencement Date”), Motors Liquidation 

Company (f/k/a General Motors Corporation) and certain of its affiliated Debtors commenced 

with this Court voluntary cases under chapter 11 of the Bankruptcy Code.  On the same day, the 

Debtors filed a motion requesting the entry of an Order (the “Sale Order”) (ECF No. 2968) 

authorizing and approving the sale of substantially all of the Debtors’ assets, free and clear of 

liens, claims, encumbrances, and other interests (the “363 Transaction”), pursuant to that certain 

Master Sale and Purchase Agreement (as amended and supplemented, the “MSPA”), dated June 

1, 2009, by and among the Debtors and NGMCO, Inc. (“New GM”).  

4. After the Commencement Date, in connection with the Debtors’ 

rationalization of its automobile dealership network and in conjunction with the 363 Transaction, 

the Debtors offered many of its automobile dealerships the opportunity to enter into a 

participation agreement to continue its dealership operations with New GM on a long term basis.  

Dealerships, including the Claimant, that were not offered the opportunity to continue business 

operations with New GM on a long term basis due to the dealership’s sub-optimal performance 

                                                 
1 The GUC Trust reserves the right to object to the Claim on any other basis to the extent that the relief requested in 
this Objection is not granted for any reason.   

09-50026-reg Doc 11863 Filed 06/22/12 Entered 06/22/12 15:02:14 Main Document   Pg 6 of 23



 

  
 3 
US_ACTIVE:\44026986\2\72240.0639 

were offered wind-down agreements (a “Wind-Down Agreement”)2 to facilitate an orderly 

liquidation and closing of such dealerships.  In exchange for receiving the benefits associated 

with entering into a Wind-Down Agreement, which included, among other things, a lump-sum 

payment to each dealership and a promise by the Debtors not to seek the immediate rejection 

under the Bankruptcy Code of the dealership franchise agreement (the “Dealer Agreement”) 

between the dealerships and the Debtors, each of the dealerships entering into a Wind-Down 

Agreement expressly granted a broad release of claims against the Debtors.  Specifically, Section 

5 of the Wind-Down Agreements, entitled “Release; Covenant Not to Sue; Indemnity,” provides 

in pertinent part:   

(a) Dealer . . . hereby releases, settles, cancels, discharges, and 
acknowledges to be fully satisfied any and all claims, demands, 
damages, debts, liabilities, obligations, costs, expenses, liens, 
actions, and causes of action of every kind and nature whatsoever 
(specifically including any claims which are pending in any court, 
administrative agency or board or under the mediation process of 
the Dealer Agreements), whether known or unknown, foreseen or 
unforeseen, suspected or unsuspected ("Claims"), which Dealer . . . 
may have as of the date of the execution of this Agreement against 
GM, the 363 Acquirer, their Affiliates, or any of their respective 
members, partners, venturers, stockholders, officers, directors, 
employees, agents, spouses, legal representatives, successors or 
assigns (collectively, the “GM Parties”), arising out of or relating 
to (i) the Dealer Agreement or this Agreement, (ii) any predecessor 
agreement(s), (iii) the operation of the dealership for the Existing 
Model Line, (iv) any facilities agreements, including without 
limitation, any claims related to or arising out of dealership 
facilities, locations or requirements, Standards for Excellence 
(“SFE”) related payments or bonuses (except that GM shall pay 
any SFE funds due Dealers for the second (2nd) quarter of 2009 
and neither GM nor the 363 Acquirer, as applicable shall collect 
any further SFE related payments from Dealer for the third (3rd) 
quarter of 2009 or thereafter), and any representations regarding 
motors vehicles sales or profits associated with Dealership 
Operations under the Dealer Agreements, or (v) any other events, 
transactions, claims, discussions or circumstances of any kind 

                                                 
2 The Wind-Down Agreement executed by the Claimant is annexed hereto as Exhibit “A”.   
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arising in whole or in part prior to the effective date of this letter 
agreement . . .3 

5. Moreover, pursuant to Section 5(d) the Wind-Down Agreement, the 

Claimant agreed not to “institute . . . any proceeding in any court or administrative proceeding, 

or otherwise assert . . . any Claim that is covered by the release provision in [Section 5(a) of the 

Wind-Down Agreements] . . .”  (Wind-Down Agreements at 5)  Nevertheless, after entering into 

the Wind-Down Agreement with the Debtors, the Claimant filed the Claim in these chapter 11 

cases on October 15, 2009.   

6. The Claimant also agreed under Section 5(e) of the Wind-Down 

Agreement to indemnify the Debtors from all “damages, and expenses (including, without 

limitation, reasonable attorneys’ fees and costs)” that are incurred by the Debtors as a result of a 

breach of the Wind-Down Agreement by the Claimant.  (Wind-Down Agreement at 5)  While 

the GUC Trust is not at this time seeking damages against the Claimant for filing the Claim, the 

GUC Trust reserves the right to seek damages and costs against the Claimant pursuant to Section 

5(e) of the Wind-Down Agreement to the extent the Claimant continues to assert the Claim and 

oppose the relief requested in this Objection.  To date, the numerous requests of the GUC Trust 

that the Claim be withdrawn have all been declined by the Claimant.    

The Relief Requested Should Be Approved by the Court 

7. A filed proof of claim is “deemed allowed, unless a party in interest . . . 

objects.”  11 U.S.C. § 502(a).  If an objection refuting at least one of the claim’s essential 

allegations is asserted, the claimant has the burden to demonstrate the validity of the claim.  See 

In re Oneida Ltd., 400 B.R. 384, 389 (Bankr. S.D.N.Y. 2009), aff’d sub nom., Peter J. Solomon 
                                                 
3 Section 5(a) continues to enumerate several situations, none of which are applicable here, where the Debtors would 
not be released from liability.  Specifically, the exceptions relate to unpaid warranty claims, amounts owing with 
respect to a Dealer’s Open Account (as defined in the MSPA), certain incentive payments, and indemnification of 
product liability claims against Dealers pursuant to Section 17.4 of the Dealer Agreement (as defined in the MSPA).   
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Co. v. Oneida Ltd., No. 09-CV-2229 (DC), 2010 WL 234827 (S.D.N.Y. Jan. 22, 2010); In re 

Adelphia Commc’ns Corp., Ch. 11 Case No. 02-41729 (REG), 2007 Bankr. LEXIS 660, at *15 

(Bankr. S.D.N.Y. Feb. 20, 2007); In re Rockefeller Ctr. Props., 272 B.R. 524, 539 (Bankr. 

S.D.N.Y. 2000).   

8. Section 502(b)(1) of the Bankruptcy Code provides, in relevant part, that a 

claim may not be allowed to the extent that “such claim is unenforceable against the debtor and 

property of the debtor, under any agreement or applicable law.”  11 U.S.C. § 502(b)(1).  Here, 

the Claimant entered into the Wind-Down Agreement wherein the Debtors were released from 

all liability for the Claim.  Michigan law governs the releases pursuant to the choice of law 

provision in the Wind-Down Agreement.  (Wind-Down Agreement at 9)  Under Michigan law, a 

release “is to be interpreted according to the rules of contract interpretation.”  Burkhart Assoc., 

Inc. v. Nowakowski, No. 277744, 2008 WL 4367528 at *2, (Mich. Ct. App. Sept. 25, 2008) 

(citing Cole v. Ladbroke Racing Mich., Inc., 614 N.W.2d 169, 175 (Mich. Ct. App. 2000).  The 

scope of a release is determined in accordance with the intent of the parties as expressed in the 

release.  Cole, 614 N.W. 2d at 176.  If the text in the release is unambiguous, “the parties’ 

intentions may be ascertained from the plain, ordinary meaning of the language of the release.”  

Id.  Unambiguous contracts are enforced as written as courts are “without authority to modify 

unambiguous contracts or rebalance the contractual equities struck by the contracting parties.”  

Rory v. Continental Ins. Co., 703 N.W.2d 23, 26 (Mich. 2005).   

9. The release granted by the Claimant in favor of the Debtors in Section 5 of 

the Wind-Down Agreement clearly applies to the Claim.  All of the damages sought by the 

Claimant are based on the theory that the Debtors are in breach of the Dealer Agreement.  The 

Claimant expressly released the Debtors for such liability under Section 5(a)(i) of the Wind-
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Down Agreement.  In addition, the Claim references damages relating to certain existing vehicle 

model lines, which are covered by the releases under Section 5(a)(iii) of the Wind-Down 

Agreement.  The Claimant also sought damages relating to its dealership facilities, which are 

covered by the releases under Section 5(a)(iv) of the Wind-Down Agreement.  Under the plain 

and unambiguous language of the release provisions in the Wind-Down Agreement, the 

Claimant released the Debtors from all liability with respect to the Claims.  As such, the Claim 

should be expunged from the claims register in its entirety. 

Notice 

10. Notice of this Objection has been provided in accordance with the Sixth 

Amended Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 

Establishing Notice and Case Management Procedures, dated May 5, 2011 (ECF No. 10183).  

The GUC Trust submits that such notice is sufficient and no other or further notice need be 

provided.   

11. No previous request for the relief sought herein has been made to this or 

any other Court. 

 

 

 

[Remainder of Page Intentionally Left Blank] 
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  WHEREFORE the GUC Trust respectfully requests entry of an order granting the 

relief requested herein and such other and further relief as is just.    

Dated: New York, New York 
 June 22, 2012 

  

/s/ Joseph H. Smolinsky    
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Motors Liquidation  
   Company GUC Trust
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EXHIBIT A
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

ORDER GRANTING MOTORS LIQUIDATION COMPANY GUC  
TRUST’S OBJECTION TO CLAIM NO. 11064 FILED BY CARDENAS MOTORS INC.  

 
Upon the objection, dated June 22, 2012 (the “Objection”),1 of the Motors 

Liquidation Company GUC Trust (the “GUC Trust”), formed by the above-captioned debtors 

(collectively, the “Debtors”) in connection with the Debtors’ Second Amended Joint Chapter 11 

Plan, dated March 18, 2011 (as may be amended, supplemented, or modified from time to time, 

the “Plan”), seeking entry of an order pursuant to section 502(b) of title 11 of the United States 

Code (the “Bankruptcy Code”) disallowing and expunging Proof of Claim No. 11064, filed by 

Cardenas Motors Inc.; and due and proper notice of the Objection having been provided, and it 

appearing that no other or further notice need be provided; and the Court having found and 

determined that the relief sought in the Objection is in the best interests of the Debtors, their 

estates, creditors, and all parties in interest and that the legal and factual bases set forth in the 

Objection establish just cause for the relief granted herein; and after due deliberation and 

sufficient cause appearing therefor, it is 

                                                 
1 Capitalized terms used herein and not otherwise defined herein shall have the meanings ascribed to such terms in 
the Objection.  
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ORDERED that the relief requested in the Objection is granted to the extent 

provided herein; and it is further 

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, Claim No. 

11064, filed by Cardenas Motors Inc. is disallowed and expunged in its entirety; and it is further 

ORDERED that this Court shall retain jurisdiction to hear and determine all 

matters arising from or related to this Order.  

 
Dated: New York, New York 
 _________, 2012 
  

          
United States Bankruptcy Judge 

 

 
 
 

09-50026-reg Doc 11863 Filed 06/22/12 Entered 06/22/12 15:02:14 Main Document   Pg 23 of
 23


