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Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:    (212) 310-8007 

Attorneys for Motors Liquidation  
Company GUC Trust 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 
   : 
In re   :  Chapter 11 Case No. 
   :  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
     f/k/a General Motors Corp., et al. : 
   : 
  Debtors. : (Jointly Administered) 
   : 
---------------------------------------------------------------x 

NOTICE OF HEARING ON MOTORS LIQUIDATION 
COMPANY GUC TRUST’S OBJECTION TO PROOF OF CLAIM NO. 71060 

PLEASE TAKE NOTICE that upon the annexed objection (the “Objection”), 

dated August 23, 2012, of Motors Liquidation Company GUC Trust (the “GUC Trust”) as 

successor to Motors Liquidation Company (f/k/a General Motors Corporation) and its affiliated 

debtors (collectively, the “Debtors”), to the allowance of Proof of Claim No. 71060 

(the “Castillo Putative Class Claim”) filed by Mark L. Brown, Esq. on behalf of Kelly Castillo, 

Nichole Brown, Brenda Alexis Digiandomenico, Valerie Evans, Barbara Allen, Stanley 

Ozarowski, and Donna Santi, each individually and on behalf of all others similarly situated 

(the “Castillo Putative Class”), as more fully set forth in the Objection, a hearing will be held 

before the Honorable Robert E. Gerber, United States Bankruptcy Judge, in Room 621 of the 
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United States Bankruptcy Court for the Southern District of New York, One Bowling Green, 

New York, New York 10004, on September 24, 2012 at 9:45 a.m. (Eastern Time), or as soon 

thereafter as counsel may be heard. 

PLEASE TAKE FURTHER NOTICE that any responses or objections to this 

Objection must be in writing, shall conform to the Federal Rules of Bankruptcy Procedure and 

the Local Rules of the Bankruptcy Court, and shall be filed with the Bankruptcy Court 

(a) electronically in accordance with General Order M-399 (which can be found at 

www.nysb.uscourts.gov) by registered users of the Bankruptcy Court’s filing system, and (b) by 

all other parties in interest, on a CD-ROM or 3.5 inch disk, preferably in text-searchable portable 

document format (PDF) (with a hard copy delivered directly to Chambers), in accordance with 

the customary practices of the Bankruptcy Court and General Order M-399, to the extent 

practicable, and served in accordance with General Order M-399, and on (i) Weil, Gotshal & 

Manges LLP, attorneys for the GUC Trust, 767 Fifth Avenue, New York, New York 10153 

(Attn:  Harvey R. Miller, Esq., Stephen Karotkin, Esq., and Joseph H. Smolinsky, Esq.); (ii) the 

Debtors, c/o Motors Liquidation Company, 401 South Old Woodward Avenue, Suite 370, 

Birmingham, Michigan 48009 (Attn:  Thomas Morrow); (iii) General Motors LLC, 400 

Renaissance Center, Detroit, Michigan 48265 (Attn:  Lawrence S. Buonomo, Esq.); 

(iv) Cadwalader, Wickersham & Taft LLP, attorneys for the United States Department of the 

Treasury, One World Financial Center, New York, New York 10281 (Attn:  John J. Rapisardi, 

Esq.); (v) the United States Department of the Treasury, 1500 Pennsylvania Avenue NW, Room 

2312, Washington, D.C. 20220 (Attn:  Joseph Samarias, Esq.); (vi) Vedder Price, P.C., attorneys 

for Export Development Canada, 1633 Broadway, 47th Floor, New York, New York 10019 

(Attn:  Michael J. Edelman, Esq. and Michael L. Schein, Esq.); (vii) Kramer Levin Naftalis & 
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Frankel LLP, attorneys for the statutory committee of unsecured creditors, 1177 Avenue of the 

Americas, New York, New York 10036 (Attn:  Thomas Moers Mayer, Esq., Robert Schmidt, 

Esq., Lauren Macksoud, Esq., and Jennifer Sharret, Esq.); (viii) the Office of the United States 

Trustee for the Southern District of New York, 33 Whitehall Street, 21st Floor, New York, New 

York 10004 (Attn: Tracy Hope Davis, Esq.); (ix) the U.S. Attorney’s Office, S.D.N.Y., 

86 Chambers Street, Third Floor, New York, New York 10007 (Attn: David S. Jones, Esq. and 

Natalie Kuehler, Esq.); (x) Caplin & Drysdale, Chartered, attorneys for the official committee of 

unsecured creditors holding asbestos-related claims, 375 Park Avenue, 35th Floor, New York, 

New York 10152-3500 (Attn:  Elihu Inselbuch, Esq. and Rita C. Tobin, Esq.) and One Thomas 

Circle, N.W., Suite 1100, Washington, DC 20005 (Attn:  Trevor W. Swett III, Esq. and Kevin C. 

Maclay, Esq.); (xi) Stutzman, Bromberg, Esserman & Plifka, A Professional Corporation, 

attorneys for Dean M. Trafelet in his capacity as the legal representative for future asbestos 

personal injury claimants, 2323 Bryan Street, Suite 2200, Dallas, Texas 75201 (Attn:  Sander L. 

Esserman, Esq. and Robert T. Brousseau, Esq.); (xii) Gibson, Dunn, Crutcher LLP, attorneys for 

Wilmington Trust Company as GUC Trust Administrator and for Wilmington Trust Company as 

Avoidance Action Trust Administrator, 200 Park Avenue, 47th Floor, New York, New York, 

10166 (Attn:  Keith Martorana, Esq.); (xiii) FTI Consulting, as the GUC Trust Monitor and as 

the Avoidance Action Trust Monitor, One Atlantic Center, 1201 West Peachtree Street, Suite 

500, Atlanta, Georgia  30309 (Attn:  Anna Phillips); (xiv) Crowell & Moring LLP, attorneys for 

the Revitalizing Auto Communities Environmental Response Trust, 590 Madison Avenue, 19th 

Floor, New York, New York 10022-2524 (Attn:  Michael V. Blumenthal, Esq.); (xv) Kirk P. 

Watson, Esq., as the Asbestos Trust Administrator, 2301 Woodlawn Boulevard, Austin, Texas 

78703; and (xvi) LakinChapman, LLC, attorneys for the Castillo Plaintiffs and the Castillo 
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Putative Class, 300 Evans Avenue, P.O. Box 229, Wood River, Illinois, 62095 (Attn:  Mark L. 

Brown, Esq.), so as to be received no later than September 17, 2012 at 4:00 p.m. (Eastern 

Time) (the “Response Deadline”). 

PLEASE TAKE FURTHER NOTICE that if no response is timely filed and 

served with respect to the Objection to the Castillo Putative Class Claim, the GUC Trust may, on 

or after the Response Deadline, submit to the Bankruptcy Court an order substantially in the 

form of the proposed order annexed to the Objection, which order may be entered with no further 

notice or opportunity to be heard offered to any party. 

Dated: New York, New York 
 August 23, 2012 

/s/  Joseph H. Smolinsky    
Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 

WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:    (212) 310-8007 

Attorneys for Motors Liquidation 
Company GUC Trust 
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TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 

Motors Liquidation Company GUC Trust (the “GUC Trust”) as successor to 

Motors Liquidation Company (f/k/a General Motors Corporation) and its related affiliates 

(collectively, the “Debtors”) respectfully represents: 

Relief Requested 

1. The GUC Trust files this objection (the “Objection”) pursuant to section 502 of 

title 11 of the United States Code (the “Bankruptcy Code”), Rule 3007(d) of the Federal Rules 

of Bankruptcy Procedure (the “Bankruptcy Rules”) and this Court’s Order Pursuant to Section 

502(b)(9) of the Bankruptcy Code and Bankruptcy Rule 3003(c)(3) Establishing the Deadline for 

Filing Proofs of Claim (Including Claims Under Bankruptcy Code Section 503(b)(9)) and 

Procedures Relating Thereto and Approving the Form and Manner of Notice Thereof (the “Bar 

Date Order”) [Docket No. 4079], establishing November 30, 2009 as the bar date (the “Bar 

Date”).  Through this Objection, the GUC Trust seeks entry of an order disallowing and 

expunging proof of claim no. 71060 (the “Castillo Putative Class Claim”) filed by Mark L. 

Brown, Esq. on behalf of Kelly Castillo, Nichole Brown, Brenda Alexis Digiandomenico, 

Valerie Evans, Barbara Allen, Stanley Ozarowski, and Donna Santi (the “Castillo Plaintiffs”), 

each individually and purportedly on behalf of all others similarly situated (the “Castillo 

Putative Class”), in the amount of $57,317,250.1  (See Castillo Putative Class Claim (Ex. A).) 

2. The Castillo Putative Class Claim was filed as a purported class claim based on a 

Stipulation of Settlement (the “Stipulation of Settlement”)2 entered into prior to the 

                                                 
1The Castillo Putative Class Claim is annexed hereto as Exhibit “A.” 

2The Stipulation of Settlement is annexed hereto as Exhibit “B.” 
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commencement of these chapter 11 cases between the former General Motors Corporation (“Old 

GM”) and the Castillo Plaintiffs, on behalf of themselves and the Castillo Putative Class, and the 

Final Judgment (defined below) approving the Stipulation of Settlement.3  (See Stipulation of 

Facts ¶ 16 (Ex. I); Stipulation of Settlement (Ex. B).)  The Stipulation of Settlement fully 

resolved all claims alleged against Old GM in the United States District Court for the Eastern 

District of California (the “California Court”) in the matter styled Castillo et al. v. General 

Motors Corporation, Case No. 2:07-CV-02142 WBS-GGH (the “Class Action”). 4  (See 

Stipulation of Facts ¶ 5 (Ex. I).)  In the Class Action, the Castillo Plaintiffs asserted claims based 

on the alleged malfunction and failure of certain VTi transmissions in Saturn vehicles, which the 

Castillo Plaintiffs asserted were inherently prone to premature failure due to defective design 

and/or negligent manufacture, among other bases.  (See Stipulation of Facts ¶ 3 (Ex. I).)  

Following the California Court’s preliminary approval of the Stipulation of Settlement, 

beginning on January 9, 2009, a form of notice (the “Notice”) of the settlement was mailed to 

over 149,000 putative class members who owned or had previously owned a class vehicle.  (See 

Stipulation of Facts ¶ 6 (Ex. I); Decl. of Bruce LeFevre and annexed Notice, annexed hereto as 

Exhibit “D.”)  A final judgment (the “Final Judgment”) certifying the Castillo Putative Class 

and approving the Stipulation of Settlement was entered by the California Court on April 16, 

2009.5  (See Stipulation of Facts ¶ 8 (Ex. I).) 

                                                 
3 Annexed hereto as Exhibit “I” is a Stipulation of Facts provided by Class Counsel with respect to the issues 
addressed in this Objection (the “Stipulation of Facts”).   

4The Second Amended Class Action Complaint in the Class Action is annexed hereto as Exhibit “C.” 

5The Final Judgment is annexed hereto as Exhibit “E.”  The Final Judgment provided that LakinChapman, LLC 
would serve as class counsel (“Class Counsel”) for the Castillo Putative Class, and further provided for an all-
inclusive award of attorneys’ fees and expenses not to exceed $4,425,000.  (See Stipulation of Settlement at §III, ¶ 7 
(Ex. B).).   
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3. On June 1, 2009 (the “Commencement Date”), the Debtors commenced 

voluntary cases under chapter 11 of title 11 of the Bankruptcy Code before this Court 

(the “Bankruptcy Court”).  On June 15, 2009, as a result of the bankruptcy filing, the Class 

Action and the Final Judgment were automatically stayed pursuant to 11 U.S.C. § 362.  (See 

Stipulation of Facts ¶ 10 (Ex. I).)  Accordingly, although the Castillo Putative Class received 

Notice of the Stipulation of Settlement prior to the bankruptcy filing, members of the Castillo 

Putative Class did not submit claims forms, and the total dollar value of class members’ claims 

was never ascertained.6  (See Stipulation of Facts ¶ 11 (Ex. I).) 

4. On March 14, 2011, Mark L. Brown, Esq., acting as counsel to the Castillo 

Putative Class, filed the Castillo Putative Class Claim.7  (See Stipulation of Facts ¶ 16 (Ex. I).)  

On the same date, Class Counsel filed proof of claim no. 71059 (the “Attorneys’ Fees and 

Expenses Claim”) in the amount of $4,425,000 based on the award of attorneys’ fees and 

expenses provided for in the Stipulation of Settlement and Final Judgment.8  (See Castillo 

Attorneys’ Fees and Expenses Claim, annexed hereto as Exhibit “J.”)   

5. As further discussed below, roughly $37 million has been provided as 

compensation to members of the Castillo Putative Class on a voluntary basis through certain 

reimbursement programs instituted by Old GM and General Motors LLC (“New GM”).  

(See  Stipulation of Facts ¶ 26 (Ex. I).)  The reimbursement follows extensive notice to the 

                                                 
6Given that the amount of the Castillo Putative Class Claim ($57,317,250) was never ascertained through a claims 
form process and is based on the Castillo Plaintiffs’ own estimate, the roughly $37 million already provided in 
compensation for the Castillo Putative Class may make up a more substantial portion of the total number of claims. 

7The Castillo Putative Class Claim is an unsecured claim that amends the timely filed secured proof of claim no. 
62908, filed by Mark L. Brown, on November 28, 2009.  (See Stipulation of Facts ¶ 17 (Ex. I).) 

8The Attorneys’ Fees and Expenses Claim is an unsecured claim that amends the timely filed secured proof of claim 
no. 62909 filed by Mark L. Brown, Esq., on November 28, 2009. 
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Castillo Putative Class.  At this juncture, the Castillo Putative Class has had ample opportunity to 

be compensated in full—indeed in an amount greater than that which would be provided under 

the Debtors’ Joint Second Amended Chapter 11 Plan (the “Plan”).  Class Counsel has even 

provided individual claimants with the information necessary to file an individual proof of claim 

in this bankruptcy, which information is displayed on Class Counsel’s website along with a link 

informing the claimant as to how to file a proof of claim form in these bankruptcy proceedings.  

(See Stipulation of Facts ¶ 15 (Ex. I); Snapshots from Class Counsel’s Website, annexed hereto 

as Exhibit “H.”)  Twenty-four individual claimants filed such claims.  Save for the twenty-four 

individual claims that were filed in these chapter 11 proceedings (the “Individual Claims”) and 

the named Castillo Plaintiffs, the GUC Trust is not aware of any other members of the Castillo 

Putative Class who have not received reimbursement.9  All members of the Castillo Putative 

Class received extensive notice of the bankruptcy and the options available under the 

reimbursement programs offered by both Old and New GM.  Accordingly, the Castillo Putative 

Class should be estopped now from further pursuing the Castillo Putative Class Claim. 

6. The Castillo Putative Class Claim also fails under Rule 23.  Whether to permit a 

class claim to proceed in bankruptcy lies within the sound discretion of this Court.  The Castillo 

                                                 
9Such claims will be allowed.  (See Claim No. 9127, filed by Lee Ira Washington; Claim No. 17445, filed by Sean 
K. Emerson; Claim No. 18051, filed by Laurita Faubel; Claim No. 18406, filed by Bobbie J. Campbell Enlow; 
Claim No. 19696, filed by Dianna Gooden Criss; Claim No. 20323, filed by Nancy M. Hunt; Claim No. 22864, filed 
by Mark J. Casto; Claim No. 29200, filed by Tammy K. Kingdollar; Claim No. 36207, filed by Steven Skalsky, Jr.; 
Claim No. 44008, filed by Saturn VTi Class Action Member; Claim No. 44301, filed by Barbara J. Hernandez; 
Claim No. 61271, filed by Mary Dixon; Claim No. 62663, filed by Mary E. Rodriguez; Claim No. 62771, filed by 
Nichole Brown (a Class Representative); Claim No. 62772, filed by Barbara Allen (a Class Representative); Claim 
No. 62773, filed by Stanley Ozarowski (a Class Representative); Claim No. 62775, filed by Donna Santi (a Class 
Representative); Claim No. 62776, filed by Kelly Castillo (a Class Representative); Claim No. 62777, filed by 
Brenda Digiandomenico (a Class Representative); Claim No. 62778, filed by Valerie Evans (a Class 
Representative); Claim No. 64965, filed by Michael Kniqzuk; Claim No. 65674, filed by Perry F. Vick; Claim No. 
69429, filed by Rachel L. Boodram; and Claim No. 69818, filed by Ronald L. Phillips.  The Individual Claims are 
annexed hereto as Exhibit “G.” 
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Putative Class Claim should be disallowed in its entirety because, inter alia, (i) the Castillo 

Plaintiffs fail to satisfy the basic procedural requirements of Bankruptcy Rule 9014, (ii) the 

benefits that generally support class certification in civil litigation are not realizable in this stage 

of these chapter 11 cases, (iii) the putative class does not satisfy Rule 23 of the Federal Rules of 

Civil Procedure (“Rule 23”) because of the numerous issues of fact that would predominate over 

any common questions and because the Castillo Plaintiffs are neither typical of the Castillo 

Putative Class nor adequate class representatives due to the fact that a substantial portion of the 

Castillo Putative Class have been compensated in full. 

7. This Court should disallow the Castillo Putative Class Claim and no further notice 

to the Castillo Putative Class should be required.10 

Jurisdiction 

8. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b). 

Facts Relevant to the Castillo Putative Class Claim 

A. The Class Action 

9. Prior to the commencement of these chapter 11 cases, Old GM and the Castillo 

Plaintiffs entered into the Stipulation of Settlement resolving all claims alleged in the Class 

Action against Old GM by the Castillo Plaintiffs, on behalf of the Castillo Putative Class, which 

was defined to consist of the following: 

[A]ll persons who are residents of the United States who as of the 
date of entry of the Preliminary Approval Order (as defined in 
paragraph 5 below) own or have owned a Class Vehicle 
(as defined in paragraph 3 below) except that the Class shall 
exclude (i) any person, firm, trust, corporation, or other entity that 

                                                 
10The GUC Trust does not seek to expunge the named Castillo Plaintiffs’ Individual Claims. 
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purchased Class Vehicles from GM, or any entity related or 
affiliated with GM, for resale or fleet purposes (including without 
limitation any authorized Saturn Retailer) and (ii) any person who 
has instituted an action for damages for property damage or 
personal injury against GM in connection with a VTi transmission. 

“Class Vehicles” and “Vehicles”: mean 2002-2005 model year 
Saturn VUEs equipped with VTi transmissions and 2003 through 
2004 model year Saturn IONs equipped with VTi transmissions.  
(“Class Vehicles”). 

(See Stipulation of Settlement § II, ¶¶ 2-3 (Ex. B).) 

10. The Stipulation of Settlement resolved all claims purportedly arising from the 

malfunction and failure of certain VTi transmissions in Class Vehicles.11  (See Stipulation of 

Facts ¶ 5 (Ex. I).)  In the Stipulation of Settlement, Old GM agreed to reimburse members of the 

class for certain out-of-pocket expenses and losses relating to the alleged premature failure of 

certain Saturn VTi transmissions,12 and the Castillo Plaintiffs released all causes of action against 

Old GM on behalf of the Castillo Putative Class and its successors for, among other things, “the 

operation, design, durability, reliability, repair, value or performance of VTi transmission in 

Class Vehicles.”  (See Stipulation of Settlement § II, ¶¶ 14-15 (Ex. B).)  Old GM further agreed 

not to oppose a total and all-inclusive award of attorneys’ fees and expenses not to exceed 

$4,425,000.  (See Stipulation of Settlement at §III, ¶ 7 (Ex. B).)   

                                                 
11Old GM sold 83,718 Saturn vehicles with continuously variable transmissions, known as VTi transmissions, to 
customers in the United States.  Those Saturn vehicles spanned the 2002 through 2005 model years and included the 
Vue and Ion models.  (See Stipulation of Facts ¶ 3 (Ex. I).) 

12Pursuant to the Stipulation of Settlement, members of the Castillo Putative Class were eligible for reimbursement 
for certain out-of-pocket expenses and losses relating to the VTi transmissions of Class Vehicles, including costs to 
inspect, repair, and/or replace the transmission, costs to rent a replacement vehicle, costs to tow or transport the 
Class Vehicle, and documented expenses relating to trade-in of the Class Vehicle, if incurred within a certain 
timeline.  (See Stipulation of Settlement § III, ¶ 1(Ex. B).)  Past reimbursable expenses for repair/towing/rental costs 
were payable subject to certain limitations and were permitted until one year after the Effective Date of the 
Stipulation of Settlement.  (See id. § III, A (Ex. B).)  Past trade-in claims were payable subject to certain limitations 
and were permitted up until one year after the Effective Date of the settlement.  (See id. § III, B (Ex. B).)  Future 
expenses were payable subject to certain limitations and were permitted up until certain dates set forth in the 
Stipulation of Settlement (the latest of which was January 1, 2012).  (See id. § III, C (Ex. B).) 
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11. Beginning on January 9, 2009, the Notice approved by the California Court was 

mailed to over 149,000 putative class members who currently owned or had owned a Class 

Vehicle.  (See Stipulation of Facts ¶ 6 (Ex. I); Decl. of Bruce LeFevre and annexed Notice 

(Ex. D).)  In conjunction with the Notice, in order to provide additional information about the 

Class Action and Stipulation of Settlement to the Castillo Putative Class, Class Counsel 

purchased a separate phone number, established a dedicated email address, and created a special 

page on Class Counsel’s website.  (See Snapshots from Class Counsel’s Website (Ex. H); 

Stipulation of Facts ¶ 7 (Ex. I).)  Class Counsel also hired additional personnel to respond to 

inquiries by the Castillo Putative Class.  (See id. (Ex. H); id. (Ex. I).) 

12. The California Court entered the Final Judgment approving the Stipulation of 

Settlement and certifying the Castillo Putative Class on April 16, 2009.  (See Stipulation of Facts 

¶ 8 (Ex. I); Final Judgment (Ex. E).) 

B. Compensation Already Received by the Castillo Putative Class 

13. Even before the Castillo Plaintiffs filed the Class Action, Old GM issued Special 

Policies 04020 and 04020A, voluntarily extending warranty coverage for the VTi transmission in 

Class Vehicles from the original three year, 36,000 mile warranty period, which promised to “at 

no cost, correct any vehicle defect related to materials or workmanship within the warranty 

period,” to a warranty period of five years or 75,000 miles (the “Extended Warranty”).  (See 

Special Policies 04020 and 04020A, annexed hereto as Exhibit “K;” See Stipulation of Facts ¶ 1 

(Ex. I).)  Later, on February 3, 2009, in anticipation of the implementation of the Stipulation of 

Settlement and as a gesture to increase customer goodwill, Old GM issued GM Administrative 

Message G_0000020717, which instructed its authorized dealers to follow the terms of the 

Stipulation of Settlement “without the delay in waiting for ultimate final settlement approval.”  
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(See GM Administrative Message G_0000020717, annexed hereto as Exhibit “F” (“Please 

continue to immediately evaluate and process all current vehicle repairs and owner 

reimbursement requests for previous VTi related concerns in line with these criteria until further 

notice.”); Stipulation of Facts ¶ 9 (Ex. I).)  Thereafter, Old GM began to offer reimbursement for 

repairs to Class Vehicles under the terms of the Stipulation of Settlement (the “Reimbursement 

Program”), and Class Counsel forwarded all inquiries to the GM Customer Assistance Center to 

resolve warranty issues in Class Vehicles (while continuing to answer questions from individual 

class members).  (See Stipulation of Facts ¶ 9 (Ex. I).) 

14. On June 1, 2009, the Debtors commenced these chapter 11 cases.  Old GM 

continued to make repairs to Class Vehicles, both pursuant to the Extended Warranty and under 

the Reimbursement Program, during the early stages of these chapter 11 cases, until after the 

time that Old GM conducted a sale (the “363 Sale”) of substantially all of its assets to New 

GM.13  (See Stipulation of Facts ¶ 12 (Ex. I).)  From approximately February 3, 2009 through 

July 9, 2009, Old GM paid $14,813,016.66 to process 4,218 claims made by Castillo Putative 

Class members for Class Vehicle repairs as provided for in the Stipulation of Settlement and 

Final Judgment.14  (See Stipulation of Facts ¶ 13 (Ex. I).) 

15. On July 10, 2009, Old GM sold substantially all of its assets and transferred 

certain liabilities to New GM pursuant to the 363 Sale.  (See Stipulation of Facts ¶ 14 (Ex. I).)  

                                                 
13On July 5, 2009, this Court entered the Order (I) Authorizing Sale of Assets Pursuant to Amended and Restated 
Master Sale and Purchase Agreement with NGMCO., Inc., A U.S. Treasury-Sponsored Purchaser; (II) Authorizing 
Assumption and Assignment of Certain Executory Contracts and Unexpired Leases in Connection with the Sale; and 
(III) Granting Related Relief (the “363 Sale Order”).  (See 363 Sale Order [Docket No. 2968].) 

14Pursuant to the Stipulation of Settlement, the latest date on which certain expenses were reimbursable occurred on 
January 1, 2012, and claims based on those expenses were required to be submitted before March 2012.  (See 
Stipulation of Settlement § III, ¶1 C (Ex. B).)  Accordingly, any Castillo Putative Class member wishing to make a 
claim pursuant to the Stipulation of Settlement would have been required to do so prior to March 2012.   
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Following the 363 Sale, New GM continued Old GM’s voluntary Reimbursement Program until 

approximately September 28, 2009, providing approximately $5,857,133 in reimbursement 

payments to process 1,636 claims made by members of the Castillo Putative Class as provided 

for in the Stipulation of Settlement.  (See Stipulation of Facts ¶¶ 18, 20 (Ex. I).)  As of 

September 28, 2009, Old GM and New GM collectively had expended approximately 

$21 million on account of repair costs associated with Class Vehicles.  (See Stipulation of Facts ¶ 

21 (Ex. I).) 

16. On September 29, 2009, New GM discontinued the Reimbursement Program and 

reverted back to the Extended Warranty Program.  (See Saturn VTi Transmission Settlement 

Clarification, annexed hereto as Exhibit “L;” Stipulation of Facts ¶ 19 (Ex. I).)  Following New 

GM’s discontinuation of the Reimbursement Program, on November 5, 2009, New GM issued 

Special Policy 09280.  (See Special Policy 09280, annexed hereto as Exhibit “M;” Stipulation 

of Facts ¶ 22 (Ex. I).)  Special Policy 09280 instituted a “Special Reimbursement Policy,” under 

which New GM agreed to either reimburse customers for 50 percent of eligible VTi transmission 

repair costs incurred within eight years or 100,000 miles of the purchase of a Class Vehicle, or to 

give customers a $5,000 trade-in credit towards the purchase of a New GM vehicle (the “Special 

Reimbursement Policy,” and together with the Reimbursement Program, the “Goodwill 

Programs”).  (See id. (Ex. M); id. (Ex. I).)  According to New GM’s estimate, New GM mailed 

the Special Reimbursement Policy to approximately 150,000 members of the Castillo Putative 

Class.  (See Stipulation of Facts ¶ 23 (Ex. I).)  From roughly November 9, 2009 through May 1, 

2012, New GM issued approximately $8,712,642.04 worth of trade-in vouchers to 1,766 Castillo 

Putative Class members and provided 3,233 Castillo Putative Class members with approximately 

$6,806,034.16 in reimbursement payments for repairs made to Class Vehicles under the Special 

09-50026-reg Doc 12034 Filed 08/23/12 Entered 08/23/12 19:33:19 Main Document   Pg 19 of
 190



 
 

15 
US_ACTIVE:\44079445\12\72240.0639 

Reimbursement Policy.  (See Stipulation of Facts ¶ 24 (Ex. I).)  The Special Reimbursement 

Policy instituted by New GM remains ongoing for Class Vehicles that have not reached 

100,000 miles or the expiration of eight years from the date of sale.  (See Stipulation of Facts 

¶ 25 (Ex. I).)  Of particular note, even at reduced compensation levels, New GM provided and, in 

some cases, continues to provide greater compensation to eligible Castillo Putative Class 

members than that which can be achieved under the Plan. 

17. Following the Commencement Date, Class Counsel updated its website to include 

copies of the Bankruptcy Claim Form, Instructions for Filling Out Bankruptcy Claim Form, and 

Attachment A to Bankruptcy Claim Form.  (See Stipulation of Facts ¶ 15 (Ex. I); Snapshots from 

Class Counsel’s Website, annexed hereto as Exhibit “H.”)  In total, twenty-four Individual 

Claims based on the Class Action were filed in these chapter 11 proceedings. 

18. In total, from February 3, 2009 through May 1, 2012, the Goodwill Programs 

have provided approximately $36,188,826.23 in compensation to members of the Castillo 

Putative Class.  (See Stipulation of Facts ¶ 18 (Ex. I).) 

19. The timeline below illustrates the compensation and notice provided to the 

Castillo Putative Class. 
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C. The Bar Date Order 

20. On September 16, 2009, this Court entered the Bar Date Order which, among 

other things, established November 30, 2009 as the Bar Date and set forth procedures for filing 

proofs of claims.  The Bar Date Order requires, among other things, that a proof of claim must 

“set forth with specificity” the legal and factual basis for the alleged claim and include 

supporting documentation or an explanation as to why such documentation is not available.  

(Bar Date Order at 2 [Docket No. 4079].) 

D. The Castillo Putative Class Claim 

2007 2008 2009       2010 2011  2012 

January 9, 2009:  Notice of 
Stipulation of Settlement mailed 
to 149,000 putative class 
members. 

February 3, 2009- July 9, 
2009:  Old GM paid 
$14,813,016.66 under 
Reimbursement Program 

July 11, 2009- September 28, 
2009: New GM paid 
$5,857,133 under 
Reimbursement Program. 

November 9, 2009 - May 1, 2012: New 
GM mailed the Special Reimbursement 
Policy to approximately 150,000 
members of Castillo Putative claims, 
issued $8,712,642.04 in trade-in 
vouchers, and paid $6,806,034.16 in 
reimbursement payments under the 
Special Reimbursement Policy.

The Special Reimbursement Policy 
instituted by New GM remains 
ongoing for Class Vehicles that have 
not reached 100,000 miles or the 
expiration of eight years from the 
date of sale. 

Class Counsel updated its 
website to include copies of 
the Bankruptcy Claim Form, 
Instructions for Filling Out 
Bankruptcy Claim Form. 
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21. On March 14, 2011, the Castillo Putative Class Claim was filed by Mark L. 

Brown, Esq., as Class Counsel on behalf of the Castillo Putative Class.  (See Stipulation of Facts 

¶ 16 (Ex. I); Castillo Putative Class Claim at 1 (Ex. A).)   

E. The Attorneys’ Fees and Expenses Claim 

22. Also on March 14, 2011, Class Counsel filed the Attorneys’ Fees and Expenses 

Claim based on the award of attorneys’ fees and expenses not to exceed $4,425,000 as provided 

for in the Stipulation of Settlement and Final Judgment.  (See Stipulation of Settlement at §III, ¶ 

7 (Ex. B); Castillo Attorneys’ Fees and Expenses Claim (Ex. J).)  Consistent with the GUC 

Trust’s view that the Castillo Putative Class has received substantial compensation under the 

Stipulation of Settlement, as further discussed herein, the GUC Trust intends to allow the 

Attorneys’ Fees and Expenses Claim in the filed amount of $4,425,000 pursuant to its authority 

under the Plan.  (See Findings of Fact, Conclusions of Law, and Order Pursuant to Sections 

1129(a) and (b) of the Bankruptcy Code and Rule 3020 of the Federal Rules of Bankruptcy 

Procedure Confirming Debtors’ Second Amended Joint Chapter 11 Plan ¶ 31 [Docket No. 

9941]). 

F. The Castillo Putative Class Claim Should Be Disallowed and Expunged 

23. The Castillo Putative Class Claim should be expunged for two reasons.  First, all 

individual members of the Castillo Putative Class have received extensive notice of the 

bankruptcy and Goodwill Programs and have had multiple opportunities to be reimbursed by Old 

GM or New GM.  In fact, Castillo Putative Class members’ last opportunity to assert a claim 

under the Stipulation of Settlement would have expired on January 1, 2012.  (See Stipulation of 

Settlement § III, C (Ex. B).)  Members of the Castillo Putative Class should not be able to 

receive yet another chance to obtain compensation now—after the Bar Date.  Second, to the 
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extent the Court were to permit such individual members of the Castillo Putative Class to obtain 

relief after the Bar Date, a class claim is not the appropriate mechanism for recovery now.  

Material differences in the status of Castillo Putative Class members’ claims for reimbursement 

exist such that class treatment is no longer appropriate. 

I. Members of the Castillo Putative Class Are Estopped from Obtaining Class Relief 
Now After the Bar Date 

24. One of the principal goals of the Bankruptcy Code is to ensure that creditors of 

equal rank receive equal treatment in the distribution of a debtor’s assets.  The Bankruptcy Code 

and Bankruptcy Rules, therefore, require creditors to file proofs of claim before a bar date.  

See 11 U.S.C. § 502(b)(9); Fed. R. Bankr. P. 3003(c)(3).  Regardless of how worthy their claims 

may be, claimants who fail to file before an applicable bar date “shall not be treated as a creditor 

with respect to such claim for the purposes of voting and distribution.”  Fed. R. Bankr. P. 

3003(c)(2).  These same procedural hurdles must be met by all creditors. 

25. At this juncture, the members of the Castillo Putative Class have received three 

separate forms of notice—the Notice of the Stipulation of Settlement, notice of the Special 

Reimbursement Policy from New GM, and notice of the Bar Date Order—and have been 

compensated under various reimbursement programs by both Old GM and New GM.  Indeed, 

thousands of members of the Castillo Putative Class have already pursued various avenues for 

reimbursement under the Goodwill Programs. 

26. Notice of the Stipulation of Settlement.  The Castillo Putative Class received 

extensive notice in connection with the Stipulation of Settlement and the Goodwill Programs.  

Notice of the Stipulation of Settlement was mailed to over 149,000 members of the Castillo 

Putative Class who currently owned or had owned a Class Vehicle.  (See Stipulation of Facts ¶ 6 
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(Ex. I); Decl. of Bruce LeFevre and annexed Notice (Ex. D).)  In conjunction with the Notice, 

Class Counsel purchased a separate phone number, established a dedicated email address, and 

created a special page on its website to communicate with and provide information to the 

Castillo Putative Class.  (See Stipulation of Facts ¶ 7 (Ex. I).)  In addition, Class Counsel hired 

additional personnel to respond to inquiries by the Castillo Putative Class.  (See id. (Ex. I).)  On 

its website, Class Counsel posted updates of all occurrences in the Class Action.  To date, at least 

5,000 members of the Castillo Putative Class have contacted Class Counsel and the website has 

had roughly 47,296 visits to the Castillo-related content.  (See id. (Ex. I).) 

27. Bar Date Notice.  The members of the Castillo Putative Class also received 

proper notice of the Debtors’ chapter 11 cases and the Bar Date in accordance with the 

provisions of the Bar Date Order.  At great expense to their estates, the Debtors published notice 

of the Bar Date nationwide in The Wall Street Journal (Global Edition – North America, Europe, 

and Asia), The New York Times (National), USA Today (Monday through Thursday, National), 

Detroit Free Press, Detroit News, LeJournal de Montreal (French), Montreal Gazette (English), 

The Globe and Mail (Canada), and The National Post.  (See Bar Date Order at 7 [Docket No. 

4079].)  Following the Commencement Date, Class Counsel updated its website to include 

copies of the Bankruptcy Claim Form, Instructions for Filling Out Bankruptcy Claim Form, and 

Attachment A to Bankruptcy Claim Form, informing members of the Castillo Putative Class as 

to how to file individual claims in these chapter 11 cases.  (See Stipulation of Facts ¶ 15 (Ex. I); 

Snapshots from Class Counsel’s Website (Ex. H).)  Twenty-four members of the Castillo 

Putative Class, including the Castillo Plaintiffs, filed the Individual Claims. 

28. Special Reimbursement Policy Notice.  Later, on November 5, 2009, when New 

GM began its Special Reimbursement Policy, New GM mailed notice of this opportunity for 
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reimbursement to approximately 150,000 Castillo Putative Class members.  (See Special Policy 

09280 (Ex. M); Stipulation of Facts ¶ 23 (Ex. I).)  From roughly November 9, 2009 through 

May 1, 2012, New GM provided approximately $6,806,034.16 in reimbursement payments for 

repairs made to Class Vehicles under the Special Reimbursement Policy and approximately 

$8,712,642.04 worth of trade-in vouchers to Castillo Putative Class members.  (See Stipulation 

of Facts ¶ 24 (Ex. I).)  The Special Reimbursement Policy instituted by New GM remains 

ongoing for Class Vehicles that have not reached 100,000 miles or the expiration of eight years 

from the date of sale.  (See Stipulation of Facts ¶ 25 (Ex. I).)   

29. Because the Castillo Putative Class received extensive notice and substantial 

compensation, it would be unfair and unnecessary to permit members of the Castillo Putative 

Class to proceed on a class basis now after the Bar Date.  This would effectively extend the Bar 

Date for a particular sub-group of general unsecured creditors, many of whom have already been 

compensated, and none of whom are entitled to special treatment under the Bankruptcy Code.  

The Castillo Putative Class members have had ample opportunity to obtain compensation 

through the various Goodwill Programs or by filing claims in this bankruptcy, and no additional 

recovery should be permitted. 

II. Application of Bankruptcy Rule 7023 to a Class Proof of Claim Is Discretionary and 
Should Be Denied in This Case 

30. Even if the Castillo Putative Class were not estopped from recovering, Rule 23 

treatment would not be appropriate for this now disparate group.  The fact that thousands of 

members of the Castillo Putative Class have been compensated results in a failure to satisfy Rule 

23. 
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31. There is no absolute right to file a class proof of claim under the Bankruptcy 

Code.  See In re Blockbuster Inc., 441 B.R. 239, 240 (Bankr. S.D.N.Y. 2011); In re Bally Total 

Fitness of Greater N.Y., Inc., 402 B.R. 616, 619 (Bankr. S.D.N.Y.), aff’d, 411 B.R. 142 

(S.D.N.Y. 2009); In re Sacred Heart Hosp. of Norristown, 177 B.R. 16, 22 (Bankr. E.D. Pa. 

1995) (class action device should be used sparingly in bankruptcy).  Application of Bankruptcy 

Rule 7023 to class proofs of claim15 lies within the sound discretion of the court.16  In 

determining whether to exercise discretion and permit a class proof of claim, courts primarily 

look at (i) whether the class claimant moved to extend the application of Rule 23 to its proof of 

claim; (ii) whether the benefits derived from the use of the class claim device are consistent with 

the goals of bankruptcy; and (iii) whether the requirements of Rule 23 are satisfied.  See In re 

Blockbuster Inc., 441 B.R. at 241; In re Bally Total Fitness, 402 B.R. at 620; In re Woodward, 

                                                 
15Part VII of the Bankruptcy Rules, which includes Bankruptcy Rule 7023, only applies to adversary proceedings.  
See Fed. R. Bankr. P. 7001.  Bankruptcy Rule 9014, however, adopts certain of the rules from Part VII for 
application in contested matters.  Bankruptcy Rule 7023 is not among them.  See Fed. R. Bankr. P. 9014.  Thus, 
plaintiffs seeking the application of Bankruptcy Rule 7023 (and by implication, Rule 23) to a class proof of claim 
are required to move under Bankruptcy Rule 9014 for a court to apply “the rules in Part VII.”  Fed. R. Bankr. P. 
9014; accord In re Woodward & Lothrop Holdings, Inc., 205 B.R. 365, 369 (Bankr. S.D.N.Y. 1997) (“[f]or a Class 
Claim to proceed . . . the bankruptcy court must direct Rule 23 to apply”).  See, e.g., Reid v. White Motor Corp., 886 
F.2d 1462, 1470 (6th Cir. 1989), cert. denied, 494 U.S. 1080 (1990); In re Charter Co., 876 F.2d 866, 876 (11th Cir. 
1989), cert. dismissed, 496 U.S. 944 (1990) (proof of claim filed on behalf of class of claimants is valid, but that 
“does not mean that the appellants may proceed, without more, to represent a class in their bankruptcy action.  
Under the bankruptcy posture of this case, Bankruptcy Rule 7023 and class action procedures are applied at the 
discretion of the bankruptcy judge.”). 

16See, e.g., In re Blockbuster Inc., 441 B.R. at 241(“[A] bankruptcy court may, in its discretion, allow the filing of 
class proofs of claim . . . .”); In re Bally Total Fitness, 402 B.R. at 620 (“[C]ourts may exercise their discretion to 
extend Rule 23 to allow the filing of a class proof of claim.”); In re Thomson McKinnon Sec. Inc., 133 B.R. 39, 40 
(Bankr. S.D.N.Y. 1991) (Bankruptcy Rule 7023 and Rule 23 “give the court substantial discretion to consider the 
benefits and costs of class litigation”) (citing In re Am. Reserve Corp., 840 F.2d 487, 488 (7th Cir. 1988)), aff’d, 141 
B.R. 31 (S.D.N.Y. 1992); accord In re United Cos. Fin. Corp., 277 B.R. 596, 601 (Bankr. D. Del. 2002) (“Whether 
to certify a class claim is within the discretion of the bankruptcy court.”); In re Kaiser Group Int’l, Inc., 278 B.R. 
58, 62 (Bankr. D. Del. 2002) (same); Reid, 886 F.2d at 1469-70 (stating that “Rule 9014 authorizes bankruptcy 
judges, within their discretion, to invoke Rule 7023, and thereby Fed. R. Civ. P. 23, the class action rule, to ‘any 
stage’ in contested matters, including, class proofs of claim.”); In re Charter Co., 876 F.2d at 876 (“[u]nder the 
bankruptcy posture of this case Bankruptcy Rule 7023 and class action procedures are applied at the discretion of 
the bankruptcy judge.”). 
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205 B.R. at 369; see also In re Ephedra Prods. Liab. Litig., 329 B.R. 1, 5 (S.D.N.Y. 2005) (“In 

exercising that discretion, the bankruptcy court first decides under Rule 9014 whether or not to 

apply Rule 23, Fed. R. Civ. P., to a ‘contested matter,’ i.e., the purported class claim; if and only 

if the court decides to apply Rule 23, does it then determine whether the requirements of Rule 23 

are satisfied.”). 

32. When evaluating these requirements, courts have considered a variety of factors, 

including, inter alia: 

 whether claimants are in “compliance with the Bankruptcy 
procedures regulating the filing of class proofs of claim in a 
bankruptcy case,” see, e.g., In re Thomson, 133 B.R. at 41 (disallowing 
class proof of claim where named plaintiff failed to file a Rule 9014 
motion requesting that Rule 7023 apply); 

 whether the entertainment of class claims would subject the 
administration of the bankruptcy case to undue delay, see, e.g., In re 
Ephedra Prods. Liab. Litig., 329 B.R. at 5 (“[A] court sitting in 
bankruptcy may decline to apply Rule 23 if doing so would . . . ‘gum 
up the works’ of distributing the estate.”); 

 whether the debtor intends to liquidate, see In re Thomson, 133 B.R. at 
41 (noting that context of liquidating chapter 11 plan supports rejection 
of class proofs of claim); 

 whether the class claim device will result in “increased efficiency, 
compensation to injured parties, and deterrence of future wrongdoing 
by the debtor,” see In re Woodward, 205 B.R. at 376 (emphasis added 
and internal citations omitted); accord In re Thomson, 133 B.R. at 40 
(“Manifestly, the bankruptcy court’s control of the debtor’s affairs 
might make class certification unnecessary.”); 

 whether or not adequate notice of the bar date was afforded to 
potential class members, see In re Jamesway Corp., No. 95 B 44821 
(JLG), 1997 WL 327105, at *10 (Bankr. S.D.N.Y. June 12, 1997) 
(refusing to certify class where adequate notice of bar date was 
afforded to potential class members, and thus to certify class would be 
“unwarranted, unfair, and possibly violate the due process rights of 
other creditors”) (internal quotations omitted); and 
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 whether or not a purported class was previously certified, see, e.g., In 
re Bally Total Fitness, 402 B.R. at 620 (refusing to allow class proof of 
claim where class was not certified pre-petition); but see In re Ephedra 
Products Liab. Litig., 329 B.R. at 5 (denying certification to previously 
certified class); In re Computer Learning Ctrs., Inc., 344 B.R. 79, 93-
94 (Bankr. E.D.Va. 2006) (finding that state court’s pre-filing 
certification was not binding on bankruptcy court); In re Zenith Labs., 
Inc., 104 B.R. 659, 664 (D.N.J. 1989) (even where non-bankruptcy 
court has certified class, “there may be other factors in the bankruptcy 
proceeding that make class certification there less than compelling and 
it may be possible that a different result might be appropriate”). 

“If application of Bankruptcy Rule 7023 is rejected by the bankruptcy court in an exercise of 

discretion . . . the result will be that class claims will be denied and expunged.”  In re Thomson, 

133 B.R. at 40-41.  As set forth below, the Court should exercise its discretion to reject the 

application of Bankruptcy Rule 7023 and to disallow the Castillo Putative Class Claim. 

A. The Castillo Plaintiffs Failed to Comply with Bankruptcy Rule 9014 

33. A plaintiff who seeks to bring a class proof of claim must comply with the 

applicable procedural requirements.  See, e.g., In re Am. Reserve Corp., 840 F.2d at 494 (noting 

the applicability of Bankruptcy Rule 9014 and its procedural requirements); In re Ephedra 

Prods. Liab. Litig., 329 B.R. at 6-7 (same).  These procedural requirements are not complicated.  

Because a claim “cannot be allowed as a class claim until the bankruptcy court directs that Rule 

23 apply,” the putative class representative must promptly file a motion with the bankruptcy 

court requesting the application of Rule 23.  In re Woodward, 205 B.R. at 368, 370 (“Rule 23 

does not say who must make a timely motion, but the duty ordinarily falls on the proponent of 

the class action.”). 

34. The requirement that a class claimant timely move under Bankruptcy Rule 9014 

to incorporate Rule 23 is intended to protect a debtor’s estate from undue delay of the debtor’s 

plan process.  See In re Thomson McKinnon Sec., Inc., 150 B.R. 98, 101 (Bankr. S.D.N.Y. 1992)  
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In In re Woodward, the court found that it would be an abuse of discretion to allow the putative 

class representative to move for class certification post-confirmation, reasoning that a lengthy 

certification battle post-confirmation could delay the administration and distribution of the 

bankruptcy estate and prejudice other creditors of the estate.  See In re Woodward, 205 B.R. at 

370; see also In re Ephedra Prods. Liab. Litig., 329 B.R. at 5 (disallowing class products liability 

claim because “it is simply too late in the administration of this Chapter 11 case to ask the Court 

to apply Rule 23 to class proofs of claim.”).  Here, more than three years after the 

Commencement Date, nearly three years after the Bar Date, and over a year after the effective 

date of the Debtors’ Plan, the Castillo Plaintiffs still have not sought the permission of this Court 

to file a class proof of claim, nor have they moved for certification of the class. 

35. This Court has already confirmed the Debtors’ Plan, and its effective date was 

March 31, 2011.  If allowed to proceed, the Castillo Putative Class Claim would unduly delay 

the administration and distribution of the Debtors’ estates under their confirmed Plan of 

liquidation because the adjudication of the Castillo Putative Class Claim and its attendant class-

certification issues, coupled with the administration process that would be required were the 

Castillo Putative Class Claim allowed, could take months or even years.17  See In re Woodward, 

205 B.R. at 370-71; In re Sacred Heart Hosp. of Norristown, 177 B.R. at 24 (disallowing class 

claim where allowance would cause “very substantial and apparently unwarranted disruption to 

the administration of the Debtor’s bankruptcy case, in which there is presently a plan before us 

for imminent confirmation”); In re Musicland Holding Corp., 362 B.R. 644, 656 (Bankr. 

S.D.N.Y. 2007) (Bernstein, J.) (refusing to allow class claim where it would “seriously delay the 

                                                 
17Here, not only would the Castillo Putative Class require yet another notice, the GUC Trust would also be required 
to determine which class members had already received consideration and thus are not eligible for class relief.  This 
would be administratively burdensome and impracticable. 
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administration of the case” because debtors had already filed confirmation motion and court had 

approved disclosure statement); In re Ephedra Prods. Liab. Litig., 329 B.R. at 5 (disallowing 

class claim where liquidating plan was already submitted and “[a]pplying Rule 23 to class claims 

now would initiate protracted litigation that might delay distribution of the estate for years”); see 

also In re Tronox Inc., No. 09-10156 (ALG), 2010 WL 1849394, at *3 (Bankr. S.D.N.Y. Mar. 6, 

2010) (Gropper, J.) (refusing to enlarge time to file class proof of claim where such claim could 

“likely result in substantial delay and expense and compromise the parties’ efforts to formulate a 

plan on the present timeline”).  In light of the fact that the Debtors’ Plan was confirmed more 

than a year ago and the GUC Trust has now distributed more than 80% of the available New GM 

Stock and Warrants to the benefit of unsecured creditors, this Court should enforce these 

procedural requirements and disallow the Castillo Putative Class Claim.  See, e.g., In re 

Woodward, 205 B.R. at 369-71; In re Thomson, 150 B.R. at 100-01; In re Thomson, 133 B.R. at 

41; In re Zenith Labs., Inc., 104 B.R. at 664; In re Ephedra Prods. Liab. Litig., 329 B.R. at 6-7. 

B. Allowing the Castillo Putative Class Claim to Proceed as a Class Action 
Would Not Be Effective or Efficient 

36. For a class action to proceed, “the benefits that generally support class 

certification in civil litigation must be realizable in the bankruptcy case.”  In re Woodward, 

205 B.R. at 369 (citing In re Mortg. & Realty Trust, 125 B.R. 575, 580 (Bankr. C.D. Cal. 1991)).  

The Castillo Putative Class Claim does not provide for the most effective or efficient means of 

determining the rights of the members of the Castillo Putative Class.  The Castillo Putative Class 

includes thousands of class members who are not entitled to receive reimbursement pursuant to 

the Stipulation of Settlement.  Class treatment is not the most effective or efficient means of 

determining the rights of the Castillo Putative Class.  Instead, the Castillo Putative Class had 
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numerous opportunities to participate in reimbursement programs.  Thousands of members did 

participate, and roughly $37 million in compensation was provided.  (See Stipulation of Facts ¶ 

26 (Ex. I).)  Indeed, certain members of the Castillo Putative Class can still obtain such relief 

directly from New GM today beyond the deadline for submitting a claim under the Stipulation of 

Settlement.  (See Stipulation of Facts ¶ 25 (Ex. I).)   

37. Further, in general, the Bankruptcy Code and Bankruptcy Rules can provide the 

same benefits and serve the same purposes as class action procedures in normal civil litigation.  

See In re Woodward, 205 B.R. at 376 (“A bankruptcy proceeding offers the same procedural 

advantages as the class action because it concentrates all the disputes in one forum”) (citing In re 

Am. Reserve Corp., 840 F. 2d at 489-90); 6 Herbert Newberg & Alba Conte, Newberg on Class 

Actions Ch. 20 (Class Actions Under the Bankruptcy Laws) § 20:1 at 265 (4th ed. 2002) 

(commenting that “bankruptcy proceedings are already capable of handling group claims, which 

operate essentially as statutory class actions”); see also In re Standard Metals Corp., 817 F.2d 

625, 632 (10th Cir.), reh’g granted, 839 F.2d 1383 (10th Cir. 1987), cert. dismissed, 488 U.S. 

881 (1988).  Although members of the Castillo Putative Class can no longer file their claims 

because the Bar Date has passed, they had ample notice of the Bar Date though publication 

notice as well as through Class Counsel and a fair opportunity to take advantage of these 

bankruptcy procedures.  Indeed, twenty-four members of the Castillo Putative Class filed the 

Individual Claims based on the Stipulation of Settlement. 

38. Third, the bankruptcy claims process is, in some respects, superior to class action 

procedures.  As the court observed in In re Woodward: 

[W]hile the class action ordinarily provides compensation that 
cannot otherwise be achieved by aggregating small claims, the 
bankruptcy creditor can, with a minimum of effort, file a proof of 
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claim and participate in distributions.  In addition, there may be 
little economic justification to object to a modest claim, even 
where grounds exist.  Hence, a creditor holding such a claim may 
not have to do anything more to prove his case or vindicate his 
rights. 

205 B.R. at 376 (citations omitted).  Here, Old GM and New GM’s combined efforts via the 

Goodwill Programs distributed approximately $37 million dollars to Castillo Putative Class 

members.  As a result, there is no reason to believe that a significant number of additional 

Castillo Putative Class members would file claims if given a second opportunity to do so via the 

class action notice process.  In any event, the GUC Trust should not be forced to pay for the cost 

of any additional notice. 

39. The fact that the Debtors’ confirmed Plan is a plan of liquidation lends further 

support for denying allowance of the Castillo Putative Class Claim in these chapter 11 cases.  

See In re Thomson, 133 B.R. at 41.  “The costs and delay associated with class actions are not 

compatible with liquidation cases where the need for expeditious administration of assets is 

paramount so that all creditors, including those not within the class, may receive a distribution as 

soon as possible.”  Id.  “Creditors who are not involved in class litigation should not have to wait 

for the payment of their distributive liquidated share while the class action grinds on.”  Id.  Due 

to the limited assets of the Debtors, the magnitude of the Castillo Putative Class Claim, and 

without knowing the identity of Castillo Putative Class members or the merit of any additional 

claims held by purported members of the Castillo Putative Class, the Castillo Putative Class 

Claim could, at a minimum, delay distributions to other creditors for several months.  The 

Debtors’ remaining creditors should not be forced to wait for distributions while claim forms are 

mailed and submitted, particularly given the substantial number of class members who have 

already been compensated. 
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40. The facts of the instant case are similar to the facts of In re Woodward, where the 

court exercised its discretion to deny the class claim, finding that “the class claim will not deter 

an insolvent, non-operating debtor’s management or shareholders, or induce them to police 

future conduct [where] . . . the debtor has . . . a liquidating plan that wipes out equity.  The 

managers have moved on to other jobs—the debtor has closed its doors—and the prosecution of 

the class action will [ ] not affect how they act in the future.”  205 B.R. at 376.  Here, the Debtors 

have discontinued the manufacture and sale of the Class Vehicles and have subsequently sold 

substantially all their assets.  The Debtors are no longer operating a business, and a class claim is 

inappropriate in these liquidation proceedings. 

C. The Castillo Putative Class Claim Cannot Satisfy the Requirements of 
Rule 23 

41. The Castillo Putative Class Claim also does not satisfy Rule 23 at this time.  To 

proceed as a class claim, the Castillo Putative Class Claim must meet all four requirements of 

subsection (a) of Rule 23, as made applicable to bankruptcy cases by Bankruptcy Rule 7023.  See 

Moore v. PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002); see also In re Woodward, 205 

B.R. at 371.  Rule 23(a) provides: 

Prerequisites to Class Action.  One or more members of a class may sue or be 
sued as representative parties on behalf of all only if: 

(1) the class is so numerous that joinder of all members is 
impracticable; 

(2) there are questions of law or fact common to the class; 

(3) the claims or defenses of the representative parties are 
typical of the claims or defenses of the class; and 

(4) the representative parties will fairly and adequately protect 
the interests of the class. 

Fed. R. Civ. P. 23(a). 

09-50026-reg Doc 12034 Filed 08/23/12 Entered 08/23/12 19:33:19 Main Document   Pg 33 of
 190



 
 

29 
US_ACTIVE:\44079445\12\72240.0639 

42. In addition, to proceed as a class claim, the Castillo Putative Class must satisfy 

subsection (b)(3) of Rule 23, as the Castillo Putative Class Claim seeks monetary damages.  See 

In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 290 (2d Cir. 1992), cert. dismissed, 

506 U.S. 1088 (1993).  (See Second Am. Class Action Compl. ¶¶ 91, 100, 108 (Ex. C).)  For 

purposes of this objection, Rule 23(b)(3) provides in relevant part: 

the court finds that the questions of law or fact common to the 
members of the class predominate over any questions affecting 
only individual members, and that a class action is superior to 
other available methods for the fair and efficient adjudication of 
the controversy. 

Fed. R. Civ. P. 23(b)(3). 

43. As set forth below, numerous individual issues of fact would predominate over 

any common questions in the Castillo Putative Class because a substantial portion of the Castillo 

Putative Class has already been compensated.  Further, the proposed definition of the Castillo 

Putative Class is overbroad because it includes many persons who have now already been 

compensated and have no valid claim, and it is not administratively practical to identify the 

members of the Castillo Putative Class at this late stage in the liquidation process.  Moreover, 

class treatment is simply not efficient or superior in these circumstances.  As discussed below, 

the Castillo Putative Class Claim raises a host of individual issues of fact regarding each putative 

class member’s right to recovery.  These individual issues would require individual inquiries into 

each class member’s right to relief, a result that defeats the purpose of the class action vehicle 

and requires the denial of class certification. 

1. Numerous Individual Issues Predominate over Any Common Questions 

44. Courts routinely deny certification where “individualized issues of fact abound.”  

In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litig., 209 F.R.D. 323, 349 (S.D.N.Y. 
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2002); see also In re Worldcom, Inc., 343 B.R. 412, 427 n.26 (Bankr. S.D.N.Y. 2006) (“the need 

to evaluate factual differences along with divergent legal issues defeats the predominance 

requirement under Rule 23(b)(3)”) (internal quotes and citations omitted).  Here, while the 

Castillo Putative Class may once have been appropriate for class certification, the fact that 

numerous members of the Castillo Putative Class have now been reimbursed under the Goodwill 

Programs necessitates individual factual inquiries, defeating predominance.  Determination of 

whether each class member suffered “actual injury,” would require individualized factual 

inquiries to address the issues of whether the allegedly defective transmission was already 

repaired or the class member was already reimbursed by Old GM or New GM. 

45. In Clark v. Experian Info., Inc., a case in which the proposed class contained 

members who had (i) stopped their credit card payments to defendants and, therefore, had no 

damages, (ii) received a refund directly from defendants, or (iii) recovered via a settlement 

entered into between defendants and the FTC, the court found that individual questions 

predominated as to damages because the court would be required to calculate each potential class 

member’s recovery.  See Clark v. Experian Info., Inc., 233 F.R.D. 508, 511 (N.D. Ill. 2005) 

(finding that “Rule 23(b)(3)’s ‘predominance inquiry is far more demanding than Rule 23(a)’s’”) 

(citations omitted), aff’d, 256 F. App’x 818 (7th Cir. 2007).  Similarly here, the Court would 

have to engage in an individualized damage inquiry because, as defined, the Castillo Putative 

Class includes thousands of class members who either are not entitled to receive reimbursement 

or have a substantially reduced claim.18  Thus, the Castillo Plaintiffs cannot meet their burden of 

                                                 
18The Castillo Putative Class members who received partial reimbursement under the Reimbursement Program also 
may not be entitled to any further reimbursement as they may have received all the reimbursement contemplated for 
their claim by the Stipulation of Settlement and more than they would have recovered under the Plan. 
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satisfying the predominance requirement, and the Castillo Putative Class fails to meet the 

requirements of Rule 23. 

2. The Castillo Plaintiffs Cannot Establish that a Class Action Is Superior to 
Other Available Methods for Fairly and Efficiently Adjudicating This 
Controversy 

46. In addition to the requirement that common questions of law or fact must 

predominate over individual issues, the Castillo Plaintiffs must also establish “that a class action 

is superior to other available methods for fairly and efficiently adjudicating the controversy.”  

Fed. R. Civ. P. 23(b)(3).  The Castillo Plaintiffs cannot establish that a Class Action is superior 

in this case.  See, e.g., In re Ephedra Prods. Liab. Litig., 329 B.R. at 9 (refusing to certify a class 

that had been previously certified and finding that the “superiority of the class action vanishes 

when the ‘other available method’ is bankruptcy, which consolidates all claims in one forum and 

allows claimants to file proofs of claim without counsel and at virtually no cost.”) 

47. In this case, numerous individualized inquiries preclude efficient adjudication.  As 

discussed above, the Court would have to engage in an extensive analysis to ascertain the class, 

as there is no reasonable process to quickly and efficiently identify members of the Castillo 

Putative Class who still have claims for reimbursement.  See, e.g., Berley v. Dreyfus Co., 43 

F.R.D. 397, 398–99 (S.D.N.Y. 1967) (class action was not superior method to resolve 

controversy when defendant offered a purchase price refund and class certification would 

“needlessly replace [that] simple, amicable settlement procedure with complicated, protracted 

litigation”); Webb v. Carter’s Inc., 272 F.R.D. 489, 504 (C.D. Cal. 2011) (finding class action 

not superior where defendant already offering certain relief); Clark, 233 F.R.D. at 511-13 

(individual inquiries predominate where court would “need to make individual determinations as 

to damages because some potential class members have already received reimbursement”); In re 
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Phenylpropanolamine (PPA) Prods. Liab. Litig., 214 F.R.D. 614, 622 (W.D. Wash. 2003) (when 

defendant offers a refund and reimbursement program “it makes little sense to certify a class 

where a class mechanism is unnecessary to afford the class members redress”).  These inquiries 

could take, at a minimum, several months, delaying the recoveries of other unsecured creditors 

and the final liquidation of the estate. 

48. Additionally, the Castillo Putative Class has been substantially compensated.  If 

any uncompensated class members remain, they could easily have filed a proof of claim as did 

the several claimants who filed the Individual Claims in this case, and they may still be able to 

seek reimbursement under New GM’s Special Reimbursement Policy.  In short, at this late date, 

there can be no effective and efficient resolution of these issues by a class claim in these chapter 

11 cases.  See In re Woodward, 205 B.R. at 370-71 (disallowing class claim where prosecuting 

the class claim post-confirmation would result in a lengthy certification battle, delay the 

administration and distribution of the estate, and prejudice the debtor’s other creditors).  Given 

that a class action is not manageable in this case, it is not superior to other available methods for 

fairly and efficiently adjudicating the controversy, and the putative class cannot meet the 

requirements of Rule 23. 
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3. Neither “Commonality” nor “Typicality” Can Be Established by the 
Castillo Plaintiffs 

49. To proceed as a class claim, Rule 23(a)(2) and Rule 23(a)(3) require that the 

putative class representatives also demonstrate commonality and typicality.  To establish 

typicality, plaintiffs must show that they are situated similarly to all class members.19  The Court 

cannot “presume” that plaintiffs’ claims are typical of other claims.  Gen. Tel. Co. of Sw. v. 

Falcon, 457 U.S. 147, 158, 160 (1982) (“actual, not presumed, conformance with Rule 23(a) 

remains, however, indispensable”). 

50. The Castillo Plaintiffs’ claims are not typical of those of the putative class.  Each 

Castillo Plaintiff’s claim allegedly arises from VTi transmission problems in Class Vehicles that 

the Castillo Plaintiffs purchased and operated, allegedly in reliance upon Old GM’s 

misrepresentations as to the standard and quality of the VTi transmission in such vehicles.  

(See Second Am. Class Action Compl. ¶¶ 14-35 (Ex. C).)  Yet the putative class includes 

members who have been compensated for such alleged VTi transmission problems, either fully 

or in part, under the Extended Warranty and/or the Goodwill Programs.  At a minimum, the 

differences in reimbursements received pursuant to the various Goodwill Programs and the 

repairs made under the Extended Warranty would give rise to substantially different claims 

among the putative class as well as between the Castillo Plaintiffs and the putative class.20 

                                                 
19See Marisol A. by Forbes v. Giuliani, 126 F.3d 372, 376 (2d Cir. 1997) (typicality “requires that the claims of the 
class representative be typical of those of the class, and ‘is satisfied when each class member’s claim arises from the 
same course of events, and each member makes similar arguments to prove the defendant’s liability’”) (quoting In 
re Drexel, 960 F.2d at 291); see, e.g., Mace v. Van Ru Credit Corp., 109 F.3d 338, 341 (7th Cir. 1997) (“The 
typicality and commonality requirements of the Federal Rules ensure that only those plaintiffs or defendants who 
can advance the same factual and legal arguments may be grouped together as a class.”). 

20The Castillo Plaintiffs who filed an individual proof of claim in these chapter 11 cases presumably have not taken 
advantage of the Extended Warranty and Goodwill Programs and, therefore, cannot represent Castillo Putative Class 
members who have.  To the extent that any individual Castillo Plaintiff was fully compensated under the Extended 
Warranty or Goodwill Programs, they no longer have a valid claim in these chapter 11 cases and, therefore, are not 
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4. The Castillo Plaintiffs Are Not Adequate Representatives 

51. To establish that they will adequately represent the proposed class, the Castillo 

Plaintiffs must have common interests with the unnamed members of the class, and it must 

appear that the Castillo Plaintiffs will vigorously prosecute the interests of the class through 

qualified counsel.  See, e.g., Edwards v. McCormick, 196 F.R.D. 487, 495 (S.D. Ohio 2000).  

However, without any idea as to whether class members have already received vehicle repairs 

and/or reimbursements, a court cannot evaluate whether the Castillo Plaintiffs have a common 

interest with unnamed class members, and any determination of adequate representation would 

be purely speculative.  Edwards, 196 F.R.D. at 495.  The required elements that the plaintiffs 

have “claims or defenses typical of the class” and that they can “adequately represent and protect 

the interests of other members of the class” are intertwined:  “to be an adequate representative, 

plaintiff must show that his claims are typical of the claims of the class.”  See, e.g., Caro v. 

Procter & Gamble Co., 18 Cal. App. 4th 644, 669 (1993) (quoting Stephens v. Montgomery 

Ward, 193 Cal. App. 3d 411, 422 (1987)).  As described above, there can be no “typical” 

plaintiff and thus no adequate representative for the putative class as defined. 

52. Moreover, the burden to move expeditiously for class certification and 

recognition within a bankruptcy proceeding, in compliance with Rule 23(c)(1), falls on the class 

representative and “the class representative’s failure to move for class certification is a strong 

indication that he will not fairly and adequately represent the interests of the class.”  In re 

Woodward, 205 B.R. at 370.  Here, the Castillo Plaintiffs undoubtedly delayed in moving for 

                                                                                                                                                             
adequate representatives of the Castillo Putative Class.  See Abla v. Brinker Rest. Corp., 279 F.R.D. 51, 56 (D. 
Mass. 2011) (because sole remaining class representative had settled majority of his claims against defendant, this 
was not adequate class representative under Rule 23(a)). 
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class treatment.  As the Castillo Putative Class fails to meet the requirements of Rule 23, the 

Castillo Putative Class Claim should be disallowed. 

5. The Putative Class Is Not Sufficiently Ascertainable 

53. The purported class also suffers from lack of ascertainability at this stage in the 

proceedings.  The class definition contained in the Final Judgment21—which would be measured 

at the time this Court would apply Rule 23—would be overbroad.  As explained by one court: 

The class description must be sufficiently definite to permit the 
ascertainment of class members, and the description must not be so 
broad as to include individuals who are without standing to 
maintain the action on their own behalf.  Proper identification of 
the proposed class serves two purposes.  First, it alerts the court 
and parties to the potential burdens class certification may entail.  
In this way the court can decide whether the class device simply 
would be an inefficient way of trying the lawsuit for the parties as 
well as for its own congested docket.  Second, proper class 
identification insures that those individuals actually harmed by the 
defendant’s wrongful conduct will be the recipients of the awarded 
relief. 

See Oshana v. Coca Cola Bottling Co., 225 F.R.D. 575, 580 (N.D. Ill. 2005) (citations omitted) 

aff’d, 472 F.3d 506 (7th Cir. 2006), cert. denied, 551 U.S. 1115 (2007).  The ascertainability 

                                                 
21The California Court’s Final Judgment entering the Stipulation of Settlement certified the following class: 

[A]ll residents of the United States who as of January 13, 2009, own or 
have owned model year 2002, 2003, 2004, or 2005 Saturn VUE or 
model year 2003 or 2004 Saturn ION equipped with a continuously 
variable VTi transmission (“Class Vehicle”) excluding (i) any person, 
firm, trust, corporation, or other entity that purchased Class Vehicles 
from GM, or an entity related or affiliated with GM, for resale of fleet 
purposes (including without limitation any authorized Saturn Retailer) 
and (ii) any person who has instituted an action for damages for 
property damage or personal injury against GM related to the VTi 
transmissions of a Class Vehicle (“Class”).  Excluded from the Class 
are members of a Subclass consisting of persons otherwise falling 
within this Class definition but (1) to whom notice of the Settlement 
inadvertently was not mailed prior to the Settlement Approval hearing 
and (2) who did not otherwise receive timely notice of the Settlement. 

(See Final Judgment ¶ 1 (Ex. E).) 
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requirement is not met when “a court must come to numerous conclusions regarding class 

membership or adjudicate the underlying issues on behalf of each class member.”  Edwards, 

196 F.R.D. at 493.  In other words, a class definition fails if (1) it is overinclusive by including 

many persons without claims, or (2) it is not administratively feasible to identify the putative 

class members.  Id.; see also Oshana v. Coca-Cola Co., 472 F.3d 506, 513-14 (7th Cir. 2006), 

cert. denied, 551 U.S. 1115 (2007); Bachrach v. Chase Inv. Servs. Corp., No. 06-2785 (WJM), 

2007 WL 3244186, at *2 (D.N.J. Nov. 1, 2007) (“Courts may deny certification where the 

proposed class includes many members without claims.”); Forman v. Data Transfer, Inc., 164 

F.R.D. 400, 404-05 (E.D. Pa. 1995); Commander Props. Corp. v. Beach Aircraft Corp., 164 

F.R.D. 529, 539 (D. Kan. 1995). 

6. The Class Definition Is Overinclusive 

54. The class definition here is overinclusive now because it includes numerous 

persons without a viable claim against the Debtors.  As discussed more fully above, both Old 

GM and New GM have already made repairs to many Class Vehicles or provided 

reimbursements under the Goodwill Programs.  The Castillo Plaintiffs’ proposed class definition 

nonetheless includes such individuals in the putative class who received repairs and/or 

reimbursement payments.  However, owners of these vehicles either have no claim or have a 

reduced claim since their Class Vehicle’s transmission was already repaired either free of charge, 

or at a reduced charge, or they were reimbursed for such repairs.22  Accordingly, certain putative 

class members suffered no loss or damage with respect to a transmission repair, and, therefore, 

they have no claim.  See, e.g., Thiedemann v. Mercedes-Benz USA, LLC, 872 A.2d 783, 796 (N.J. 

                                                 
22Even if these individuals who have already received compensation have a claim, any claim they might assert is 
certainly different than the claims of a person whose vehicle experienced a defective transmission that was not 
repaired. 
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2005) (no loss to consumer when defect “is addressed by the manufacturer or dealer at no cost to 

the purchaser pursuant to a warranty program”).  Since the proposed class definition includes 

numerous class members who could not state a viable claim, the definition is overbroad and the 

Castillo Putative Class Claim should be disallowed.  See Bachrach, 2007 WL 3244186, at *2 

(“Courts may deny certification where the proposed class includes many members without 

claims.”). 

7. It Is Not Administratively Feasible to Identify Class Members 

55. Inherent in Rule 23 is the requirement that a proposed class be identifiable or 

ascertainable.  See In re MTBE Prods. Liab. Litig., 209 F.R.D. at 336-37.  In other words, if class 

members cannot be identified in a reasonable and administratively feasible manner, then the 

class definition fails.  See, e.g., id. at 348 (identification of class members unmanageable where 

multiple tests were necessary to determine if each potential class member’s well was 

contaminated); Adashunas v. Negley, 626 F.2d 600, 604 (7th Cir. 1980); Commander Props., 164 

F.R.D. at 541 (identification of class members presented serious management problems 

precluding certification); Ford Motor Co. v. Sheldon, 22 S.W.3d 444, 455 (Tex. 2000) 

(individual inquiry to determine membership in the class defeats any benefit of a class action).  

Here, at this late stage of these chapter 11 cases, there is no reasonable process to quickly and 

efficiently identify persons who, at the time they owned a class vehicle, experienced a VTi 

transmission failure due to the alleged defect and have not yet received compensation under the 

Goodwill Programs instituted by Old GM and/or New GM.  See In re Vioxx Prods. Liab. Litig., 

No. 05-1657, 2008 WL 4681368, at *9-10 (E.D. La. Oct. 21, 2008), aff’d, 300 F. App’x 261 (5th 

Cir. 2008); Brazil v. Dell Inc., 585 F. Supp. 2d 1158, 1167 (N.D. Cal. 2008); Barasich v. Shell 

Pipeline Co., No. Civ. A. 05-4180, 2008 WL 6468611, at *4 (E.D. La. June 19, 2008). 
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56. The only putative class members who can reasonably be identified are persons 

who (i) filed an individual complaint or proof of claim in these chapter 11 cases, (ii) obtained a 

warranty repair under the Extended Warranty, or (iii) obtained a reimbursement, voucher, or 

repair under the Goodwill Programs.23  Extensive and expensive fact finding would be necessary 

to determine the identities of any remaining Castillo Putative Class members who have not 

sought compensation despite the extensive notice provided. 

57. Any inquiry into the identities of additional Castillo Putative Class members 

could potentially take months, thereby draining the resources of the estate and delaying 

distributions to other unsecured creditors.  For example, even if inquiry was made of all current 

owners of Class Vehicles (which in and of itself is not reasonable), individualized proof would 

be required to establish the prior amount(s) had not previously been compensated and that a 

repair was made and not reimbursed.  Such individualized inquiries are not administratively 

feasible, especially considering the late stage of these chapter 11 cases.  The Debtors’ other 

unsecured creditors should not be required to wait months and risk having their distributions 

reduced by a group of creditors who have had multiple other potential avenues for recovery and, 

in the case of most, have already been compensated. 

58. As noted in Marlow v. American Suzuki Motor Corp.: 

We can understand that discovery procedures might ascertain the 
existence of those who had filed suit or had made claims against 
American Suzuki, but the identification of those who had suffered 
injury but have not yet made claims is quite another matter.  
Obviously, notice to all class members ‘who were injured during 
the operation of or while a passenger in a Suzuki Samurai 

                                                 
23Of course, for the reasons set forth above, Castillo Putative Class members who obtained warranty repairs or 
reimbursement payments as provided for in the Stipulation of Settlement cannot properly be included in the class 
since they have no viable claims. 
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automobile . . . due to manufacturing or design defects’ in the 
Samurai would be, to understate, a monumental task. 

584 N.E.2d 345, 352-53 (Ill. App. Ct. 1991).  The same “monumental task” would be involved in 

this case based on the proposed class definition, and therefore, the Castillo Putative Class Claim 

should be expunged. 

III. Conclusion 

59. All members of the Castillo Putative Class have received extensive notice of their 

purported claims and have had multiple opportunities to be reimbursed by Old GM or New GM.  

Members of the Castillo Putative Class should not be able to receive yet another chance to obtain 

compensation now—after the Bar Date—through the certification of a class claim.  Moreover, 

material differences in the status of Castillo Putative Class members’ claims for reimbursement 

exist now such that class treatment is no longer appropriate.  Accordingly, the Castillo Putative 

Class Claim should be expunged. 

IV. Notice 

60. Notice of this Objection has been provided to LakinChapman, LLC, as attorneys 

for the Castillo Putative Class, and to the parties in interest in accordance with the Sixth 

Amended Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 

Establishing Notice and Case Management Procedures, dated May 5, 2011 [Docket No. 10183].  

The GUC Trust submits that such notice is sufficient and no other or further notice need be 

provided. 

61. No previous request for the relief sought herein has been made by the GUC Trust 

or the Debtors to this or any other Court. 
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WHEREFORE the GUC Trust respectfully requests entry of an order granting the 

relief requested herein and such other and further relief as is just. 

Dated: New York, New York 

August 23, 2012 

/s/ Joseph H. Smolinsky    
Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for the Motors Liquidation  
Company GUC Trust 
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Exhibit A 

Proof of Claim No. 71060
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Exhibit B 

Stipulation of Settlement
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Exhibit C 

Second Amended Class Action Complaint
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Exhibit D 

Declaration of Bruce LeFevre and Annexed Notice
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Exhibit E 

Final Judgment
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Exhibit F 

GM Administrative Message G_0000020717
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Exhibit G 

Individual Claims
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Exhibit H 

Snapshots from Class Counsel’s Website  
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Exhibit I 

Stipulation of Facts  
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Exhibit J 

Castillo Attorneys’ Fees and Expenses Claim 
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Exhibit K 

Special Policies 04020 and 04020A 
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Exhibit L 

Saturn VTi Transmission Settlement Clarification 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

: 
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
 f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 

ORDER GRANTING MOTORS LIQUIDATION COMPANY 
GUC TRUST’S OBJECTION TO PROOF OF CLAIM NO. 71060 

Upon the Objection dated August 23, 2012 (the “Objection”), to Proof of Claim 

No. 71060 (the “Castillo Putative Class Claim”) filed by Mark L. Brown, Esq. on behalf of 

Kelly Castillo, Nichole Brown, Brenda Alexis Digiandomenico, Valerie Evans, Barbara Allen, 

Stanley Ozarowski, and Donna Santi, each individually and on behalf of all others similarly 

situated (the “Castillo Putative Class”) of Motors Liquidation Company GUC Trust (the “GUC 

Trust”) as successor to Motors Liquidation Company (f/k/a General Motors Corporation) and its 

related affiliates (collectively, the “Debtors”), pursuant to section 502(b) of title 11, United 

States Code (the “Bankruptcy Code”), Rule 3007(d) of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), and this Court’s Order Pursuant to Section 502(b)(9) of 

the Bankruptcy Code and Bankruptcy Rule 3003(c)(3) Establishing the Deadline for Filing 

Proofs of Claim (Including Claims Under Bankruptcy Code Section 503(b)(9)) and Procedures 

Relating Thereto and Approving the Form and Manner of Notice Thereof [Docket No. 4079], 

seeking entry of an order disallowing and expunging claim no. 71060 on the grounds that 

adjudication of the Castillo Putative Class Claim fails to comply with Bankruptcy Rules 9014 

and 7023 and the Castillo Putative Class fails to satisfy Rule 23 of the Federal Rules of Civil 
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Procedure, as more fully described in the Objection; and due and proper notice of the Objection 

having been provided, and it appearing that no other or further notice need be provided; and the 

Court having found and determined that the relief sought in the Objection is in the best interests 

of the GUC Trust, the Debtors, their estates, creditors, and all parties in interest and that the legal 

and factual bases set forth in the Objection establish just cause for the relief granted herein; and 

after due deliberation and sufficient cause appearing therefor, it is 

ORDERED that the relief requested in the Objection is granted as provided 

herein; and it is further 

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the Castillo 

Putative Class Claim is disallowed and expunged in its entirety; and it is further 

ORDERED that this Court shall retain jurisdiction to hear and determine all 

matters arising from or related to this Order. 

Dated: New York, New York 
_____________, 2012 

 
 

________________________ 
United States Bankruptcy Judge 
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