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MORGAN LEWIS & BOCKIUS LLP

101 Park Avenue

New York, NY 10178 R
Wendy S. Walker

Telephone:  212-309-6000

Facsimile: 212-309-6001

Attorneys for Toyota Motor Sales, U.S.A., Inc.
and TRD, U.S.A., Inc.

UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

In re: ) Chapter 11

)
MOTORS LIQUIDATION COMPANY, etal, ) Case No. 09-50026 (REG)

f/k/a General Motors Corp., etal., )
)
)

Debtors. Jointly Administered

STIPULATION AND AGREED ORDER
RESOLVING CLAIM NOS. 1269, 1272 AND 20951 FILED_

BY TOYOTA MOTORS SALES, U.S.A., INC. AND TRD, U.S.A., INC.

This Stipulation and Agreed Order (the “Stipulation™) is entered into as of September 19,
2013 by and among the Motors Liquidation Company GUC Trust (“GUC Trust”), Toyota Motor
Sales, U.S.A., Inc. (“TMS/USA”) and TRD, U.S.A., Inc. (“TRD” and, together with TMS/USA,

the “Claimants,” and, collectively with the GUC Trust, the “Parties”), on the other hand.

RECITALS:

WHEREAS, on June 1, 2009 (the “Petition Date”), Motors Liquidation Company (f/k/a
General Motors Corporation) (“MLC™) and certain of its affiliated debtors, as debtors in
possession (collectively, the “Debtors”), commenced voluntary cases under chapter 11 of title 11
of the United States Code (the “Bankruptcy Code”) before the United States Bankruptcy Court
for the Southern District of New York (the “Court”), Case No. 09-50026 (REG);

WHEREAS, MLC has alleged that, as of the Petition Date, MLC and TMS/USA were

parties to a certain agreement and/or purchase order for the supply of service parts for GM-
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badged vehicles built by New United Motor Manufacturing, Inc. (the “Prepetition _Supply
Agreement”);

WHEREAS, on or about June 5, 2009 and June 15, 2009, the Debtors served certain
parties with a Notice of () Debtors’ Intent to Assume and Assign Executory Contracts,
Unexpired Leases of Non Residential Real Property and (I) Cure Amounts Related Thereto
(together, the “Assumption Notices”) pursuant to which the Debtors sought to assume, among
others, the Prepetition Supply Agreement and to assign it to New GM (defined below);

WHEREAS, on June 12, 2009, in response to the June 5, 2009 Assumption Notice,
TMS/USA timely filed and served the Objection of Toyota Motor Sales USA to Debtors’ Motion,
Inter Alia, to Assume and Assign Certain Executory Contracts [Docket No. 863] (the “First
Assumption Objection™).

WHEREAS, on June 25, 2009, in response to the June 15, 2009 Assumption Notice,
Claimants filed and served the Supplemental Objection and Reservation of Rights of Toyota
Motor Sales, US.A., Inc. and TRD, U.S.A. Inc. to Debtors’ Motion, Inter Alia, to Assume and
Assign Certain Executory Contracts and to Cure Amounts [Docket No. 2516] (together with the
First Assumption Objection, the “Assumption Objections”). No hearing has been held on the
Assumption Objections.

WHEREAS, on July 5, 2009, the Court entered the Order (i) Authorizing the Sale of
Assets Pursuant to the Amended and Restated Master Sale and Purchase Agreement with
NGMCO, Inc, a US. Treasury Sponsored Purchaser; (ii) Authorizing Assumption and
Assignment of Certain Executory Contracts and Unexpired Leases in Connection with the Sale,

and (iii) Granting Related Relief [Docket No. 2968] (the “Sale Order™) pursuant to which the
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Court authorized the sale of substantially all assets of the Debtors to General Motors, LLC
(“New GM™).

WHEREAS, on September 16, 2009, the Court entered the Order Pursuant to Section
502(b)(9) of the Bankruptcy Code and Rule 3003(c)(3) of the Federal Rules of Bankruptcy
Procedure Establishing the Deadline for Filing Proofs of Claim (Including Claims under
Bankruptcy Code Section 503(b)(9)) and Procedures Relating Thereto and Approving the Form
and Manner of Notice Thereof [Docket No. 4079] (the “Bar Date Order™) establishing November
30, 2009 at 5:00 p.m. (Eastern Time) as the deadline to file proofs of claim against the Debtors
based on prepetition claims;

WHEREAS, in compliance with the Bar Date Order and certain other orders, TMS/USA

timely filed proofs of claim nos. 1269, 1270, 1272 and 20951 (collectively, the “Claims”),

asserting administrative claims under Bankruptcy Code §503(b)(9) and general unsecured
prepetition claims;

WHEREAS, on October 29, 2009, the Debtors filed and served the Debtors’ Objection to
Certain 503(b)(9) Claims Under the Order Pursuant to 11 U.S.C. $§§105(a) and 503(b)(9)
Establishing Procedures for the Assertion, Resolution and Satisfaction of Claims Asserted
Pursuant to 11 U.S.C. §503(b)(9) [Docket No. 4312] (the “503(b}(9) Objection™);

WHEREAS, on November 5, 2009, TMS/USA filed and served the Response of Toyota
Motor Sales, US.A., Inc. to Debtors Objection to Certain 503(b)(9) Claims Under the Order
Pursuant to 11 US.C. §§105(a) and 503(b)(9) Establishing Procedures for the Assertion,
Resolution and Satisfaction of Claims Asserted Pursuant to 11 U.S.C. $503(6)(9) [Docket No.

4374]. No hearing has been held on the response of TMS/USA to the 503(b)(9) Objection.

DBY/ 69891216.6

US_ACTIVE:\430676314\72240.0839



09-50026-reg Doc 12514 Filed 10/02/13 Entered 10/02/13 15:16:54 Main Document
Pg 4 of 10

WHEREAS, on December 8, 2009, the Debtors filed and served the Debtors’ Third
Omnibus Objection to Claims (Duplicate Claims) [Docket No. 4624] pursuant to which the
Debtors objected to Claim No. 1270;

WHEREAS, on January 14, 2010, the Court entered the Order Granting Debtors’ Third
Omnibus Objection to Claims (Duplicate Claims) [Docket No. 4808] pursuant to which Claim
No. 1270 was expunged and Claim No. 1272 survived;

WHEREAS, except as set forth herein, no other objections have been filed with respect to
the Claims and Claim Nos. 1269, 1272 and 20951 remain on the claims register as timely filed
against MLC;

WHEREAS, on March 28, 2011, the Court entered its Findings of Fact, Conclusions of
Law, and Order Pursuant to Sections 1129(a) and (b) of the Bankruptcy Code and Rule 3020 of
the Federal Rules of Bankruptcy Procedure Confirming Debtors’ Second Amended Joint
Chapter 11 Plan [Docket No. 9941}, which, among other things, confirmed MLC’s and its
affiliated debtors’ Second Amended Joint Chapter 11 Plan (the “Plan”) and established the GUC
Trust pursuant to that certain Motors Liquidation Company GUC Trust Agreement;

WHEREAS, pursuant to the Plan, the GUC Trust is authorized on behalf of the Debtors’
estates to resolve the Claims and to withdraw the Assumption Notices and the S03(b)(9)
Objection;

WHEREAS, TMS/USA and General Motors Company (a purchaser or affiliate of New

GM) are in negotiations concerning a certain Service Parts Supply and Purchase Agreement (the

“New Supply Agreement”);
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WHEREAS, in connection with the negotiations concerning the New Supply Agreement,
New GM (or an affiliate of New GM) has paid to Claimants the sum of $300,600.74 (the
“Payment”); and

WHEREAS, after good-faith, arms’-length negotiations, the Parties have reached an
agreement to resolve the Claims and the 503(b)(9) Objection.

NOW, THEREFORE, in consideration of the foregoing, it is hereby stipulated and agreed

1. This Stipulation shall become effective upon the date (the “Effective Date™) on
which the following conditions have been satisfied: (i) the Stipulation has been executed by the
Parties, (ii) the Court shall have entered an order approving this Stipulation, and (iii) such order
shall have become final and non-appealable. If any of the foregoing conditions to the
effectiveness of this Stipulation shall fail to occur by November 1, 2013 due to a reason other
than the breach of this Stipulation by one of the Parties, then this Stipulation shall be null and
void and shall not be referred to or used for any purpose by any party in the Debtors’ cases or in
any other forum.

2. As of the Effective Date:

(@)  the 503(b)(9) Objection shall be deemed withdrawn as to the Claimants
with prejudice; and
(b) the Claims shall be deemed withdrawn with prejudice.

3. The GUC Trust shall not object to the retention by the Claimants of the Payment
from New GM or the application of the Payment by the Claimants for any purpose. In the event
that New GM requests that the Assumption Notices be withdrawn as to the Claimants, (i) the

GUC Trust shall cooperate with New GM to withdraw the Assumption Notices as to the
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Claimants, and (ii) the Claimants shall have the right to file a motion in the Bankruptcy Court to
seek the withdrawal of the Assumption Notices as to the Claimants. In accordance with
Paragraphs 5 and 6 hereto, the withdrawal of the Assumption Notices as to the Claimants shall
not give rise to any claim, or result in the retention of any claim, between the Toyota Parties (as
hereinafter defined) and the Debtor Parties (as hereinafter defined).

4, For the avoidance of doubt, the Parties acknowledge and agree that this
Stipulation, the terms hereof or any negotiations or proceedings in connection herewith shall not
(i) be construed as evidence or an admission of liability on the part of any Party or evidence of
any liability or wrongdoing, or (ii) constitute an admission or determination with respect to (w)
whether the Prepetition Supply Agreement constitutes a binding agreement between TMS/USA
and any of the Debtor Parties (defined below), (x) whether there existed any binding agreement
between TMS/USA and any of the Debtor Parties, (y) whether the Prepetition Supply Agreement
is an executory contract, or (z) whether the Prepetition Supply Agreement, or any other
purported contract, has been assumed and assigned to New GM. The Parties reserve all of their
rights in respect of the foregoing, provided that, in accordance with Paragraphs 5 and 6 hereto,
the reservation of such rights shall not give rise to any claim, or result in the retention of any
claim, between the Toyota Parties and the Debtor Parties.

5. Effective as of the Effective Date, TMS/USA, TRD and their respective
successors and assigns, members, officers, directors, partners, principals, agents, insurers,
servants, employees, representatives, administrators, executors, trustees and attorneys
(collectively, the “Toyota Parties”), hereby release, settle, waive, relinquish, void and fully
discharge the Debtors, the GUC Trust, their estates, successors or assigns, and each of their

respective members, officers, directors, partners, principals, agents, insurers, servants,
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employees, representatives, administrators, executors, trustees and attorneys (collectively, the
“Debtor Parties”) from any and all actions, causes of action, liabilities, obligations, rights, suits,
damages, judgments, claims and demands whatsoever, whether known or unknown, existing or
hereafier arising in law, equity or otherwise, provided, however, that, notwithstanding the
foregoing, nothing contained herein shall waive or release (i) the Debtor Parties from their
obligations under this Stipulation, or (ii) New GM, General Motors Company or any of their
respective affiliates, successors or assignees from their obligations under the New Supply
Agreement.

6. Effective as of the Effective Date, the Debtor Parties hereby release, settle, waive,
relinquish, void and fully discharge the Toyota Parties from any and all actions, causes of action,
liabilities, obligations, rights, suits, damages, judgments, claims and demands whatsoever,
whether known or unknown, existing or hereafter arising in law, equity or otherwise, including,
without limitation, in relation to the Prepetition Supply Agreement, the Claims, the 503(b)(%)
Objection, the Payment and any action pursuant to Bankruptcy Code §8§544, 545, 547, 548, 549,
550 or 551, provided however, that, notwithstanding the foregoing, nothing contained herein
shall waive or release the Toyota Parties from obligations under this Stipulation.

7. In connection with the releases set forth in the foregoing paragraphs 5 and 6, the
Toyota Parties and the Debtor Parties expressly waive any and all rights conferred by the
provisions of Section 1542 of the California Civil Code (or any such similar provision under any
other state’s law). The Toyota Parties and the Debtor Parties hereto understand and
acknowledge the significance and consequence of their waiver of Section 1542 of the California
Civil Code, as well as any other federal or state statute or common law principle of similar

effect, and acknowledge that this waiver is a material inducement to and consideration for each
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Toyota Party’s and each Debtor Party’s execution of this Stipulation. California Civil Code
Section 1542 provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN

BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER

SETTLEMENT WITH THE DEBTOR.

8. Upon the execution of this agreement, the Parties shall cooperate to obtain the
approval of this Stipulation by the Court.

9. The claims agent in the Debtors’ chapter 11 cases shall be authorized and
empowered to adjust the claims register according to this Stipulation.

10.  This Stipulation may not be modified other than by a signed writing executed by
the Parties hereto or by order of the Court.

11.  Each person who executes this Stipulation represents that he or she is duly
authorized to do so on behalf of the respective Parties hereto and that each such party has full
knowledge and has consented to this Stipulation.

12.  This Stipulation may be executed in counterparts, each of which shall be deemed
an original but all of which together shall constitute one and the same instrument, and it shall
constitute sufficient proof of this Stipulation to present any copy, copies, or facsimiles signed by

the Parties hereto to be charged.
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13.  This Stipulation shall be exclusively governed by and construed and enforced in

accordance with the laws of the state of New York, without regard to conflicts of law principles

thereof. The Court shall retain jurisdiction over any and all disputes arising out of this

Stipulation.

MOTORS LIQUIDATION COMPANY

GUC TRUST

by Wilmington Trust Company, not in its

md1v1dual capacity, but solely as the Motors
: €S

P 717/, ).1/
' Tifle: A Lbhand b
Dated: 2013

Dated: New York, New York
September __, 2013
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TOYOTA MOTOR SALES, U.S.A., INC.
and TRD, U.S.A INC., :

By:

Name:
Title:
Dat’ed: : ,2013

SO ORDERED

United States Bankruptcy Judge
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13.  This Stipulation shall be exclusively governed by and construed and enforced in
accordance with the laws of the state of New York, without regard to conflicts of law principles

thereof. The Court shall retain jurisdiction over any and all disputes arising out of this

Stipulation.
MOTORS LIQUIDATION COMPANY TOYOTA MOTOR SALES, U.S.A,, INC.
GUC TRUST and TRD, U.S.A,, INC.

by Wilmington Trust Company, ndt inits
individual capacity, but solely as the Motors
Liquidation Company GUC Trust

Administrator
By: By: QZEM E@:
Name: Name: fleryret P oy,
Title: Title: oA WIL

‘Dated: .2013 Dated: S:pi ¢ 2013

Dated: New York, N_evy York
October 2, 2013

SO ORDERED

s/ Robert E. Gerber
Unitcd States Bankruptcy Judge
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