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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------x 

ELECTRONICALLY 
FILED 

 
                                                                  : 
In re                                                            
                                                                  : 
MOTORS LIQUIDATION COMPANY, etal,          
flk/a General Motors Corp., et al                    : 
                                                                   
                                  Debtors.                    : 
                                                                   

 
Chapter 11 Case No. 
 
09-50026 (REG) 
 
(Jointly Administered) 
 

                                                            :     
----------------------------------------------------x     
    

MOTION TO ALLOW WILMINGTON TRUST TO TRANSFER 
SETTLEMENT DIRECTLY TO ESCROW 

 
 Comes now, Counsel for Creditor, David V. Scott and moves the Court 

for an order permitting Wilmington Trust Company to make its distribution to 

this Creditor directly to a security account set up as an escrow account using 

counsel for Creditor’s TIN number.   The Trust feels it does not have 

authority to make a distribution in this fashion but does not object to this 

motion. 

MEMORANDUM IN SUPPORT OF THIS MOTION 

A.  The Basis for the Claim Against GM.  

 August 17, 2007, Fannie England was the restrained operator of a 

1995 Chevrolet, Model K10753, pick-up truck when she was struck by 

another vehicle traveling in the opposite direction. As a result of the other 
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vehicle’s contact with Mrs. England's truck her vehicle veered off the road.  

After her vehicle left the road it struck a tree and other objects causing 

serious injury to her lower extremities.  Her air bag did not deploy.  In 

addition to the airbag's failure to deploy, there was an intrusion the foot well 

of the driver's side of the vehicle, most likely the cause of her injuries to her 

lower extremities. The forces in this collision were well within the forces 

expected to be experienced by people involved in collisions on our highway. 

Her theory of liability against GM was that she sustained an enhanced injury 

as a result of GM’s failure to exercise reasonable care in the design of its 

motor vehicle. 

 On February 24, 2009 Fannie L. England filed her products liability 

complaint against General Motors and other defendants in the Metcalf 

County Circuit Court in Edmonton, Kentucky.  That action was subsequently, 

removed to the United States District Court for the Western District Court for 

the Western District of Kentucky Bowling Green Division.  On March 11, 

2009 Fannie L. England died of causes unrelated to the injuries she 

sustained in the collision at issue. On June 24, 2009, the District Court 

ordered the matter stayed because General Motors Corporation filed for 

relief under Chapter 11 of Title 11. 

B. Proceedings in Bankruptcy 
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 On November 30, 2009 Billie England filed his claim. Under Kentucky 

law Billie England as the surviving spouse had a right to bring a “survival 

action” for losses he sustained as a result of his wife’s injury. 

KRS 411.140 What action shall survive. 
 
No right of action for personal injury or for injury to real or personal 
property shall cease or die with the person injuring or injured, except 
actions for slander, libel, criminal conversation, and so much of the 
action for malicious prosecution as is intended to recover for the 
personal injury. For any other injury an action may be brought or 
revived by the personal representative, or against the personal 
representative, heir or devisee, in the same manner as causes of action 
founded on contract. 

 

He was entitled to recover for loss of spousal consortium, and he was jointly 

responsible for the medical bills incurred by her for her treatment as a result 

of the injuries sustained in the event at issue.  Fannie England’s medical bills 

totaled $155,687.42. 

 On July 2, 2010, Motors Liquidation Company filed their thirty-seventh 

omnibus objection to expunge certain claims.  Included in those claims was 

Billy England’s.  On July 30, 2010, counsel, on the claimant’s behalf, filed 

documentation regarding the legal and factual basis for Billy England’s claim.  

Based on that documentation, Motor Liquidation Company withdrew its 

objection.  Eventually the claim was resolved. 

C.  The Basis for This Motion. 

 Unfortunately, Billy England died before the payment he was entitled 

to could be distributed to him. A copy of the proposed distribution from 

Wilmington Trust Company is attached and marked “Exhibit A.”  As a result 
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of Mr. England’s death, completing the distribution created a “catch 22.”  

The Trust wanted counsel for claimant to set up an estate for Billie England 

and use that as the vehicle to process the settlement. There was a huge 

problem with this. This was not a wrongful death case. This was a "survival 

action." The original plaintiff to the action was Billy's wife, Fannie. Her death 

was unrelated to her initial claim.  Had it been related Billie England could 

have brought wrongful death claim.  In Kentucky as well as other 

jurisdictions the bulk of the proceeds from a wrongful death claim go directly 

to the survivors in a specific hierarchy. 

 411.130 Action for wrongful death -- Personal representative 
to prosecute -- Distribution of amount recovered.  
 
(1) Whenever the death of a person results from an injury inflicted by 
the negligence or wrongful act of another, damages may be recovered 
for the death from the person who caused it, or whose agent or 
servant caused it. If the act was willful or the negligence gross, 
punitive damages may be recovered. The action shall be prosecuted by 
the personal representative of the deceased. 
 
(2) The amount recovered, less funeral expenses and the cost of 
administration and costs of recovery including attorney fees, not 
included in the recovery from the defendant, shall be for the benefit of 
and go to the kindred of the deceased in the following order: 
 

The hierarchy is not included as that is not relevant to this issue, what is 

relevant is that in a wrongful death claim, only those specifically fitting 

within that hierarchy are entitled to the proceeds.  It is not considered an 

asset of that person’s estate. 

 The claim was in Billy's behalf, based on the claims that survived 

Fannie’s death. The legal significance of this in Kentucky and most 
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jurisdictions is that a survival claim is considered an estate asset and is not 

protected from creditors as is a wrongful death claim. Billy had substantial 

debt by the time of his death and the money from this distribution would 

have been lost to his creditors. His children would have received nothing. 

 The intent KRS 411.140 is that legitimate personal injury as well as 

others survive the death of the person originally injured. Billy has two 

children, Jacqueline Nichole Coleman and Billy Lee England, Jr who were 

Billy and Fanny England’s only heirs. Under Kentucky law of intestate 

succession, they are each entitled to one half of his estate.  

 
 KRS 391.030 Descent of personal property -- Exemption for 
surviving spouse and children -- Withdrawal of money from 
bank by surviving spouse. 

 
(1) Except as otherwise provided in this chapter, where any person 
dies intestate as to his or her personal estate, or any part thereof, the 
surplus, after payment of funeral expenses, charges of administration, 
and debts, shall pass and be distributed among the same persons, and 
in the proportions, to whom and in which real estate is directed to 
descend . . . 
 
KRS 391.010 Descent of real estate. 
 
When a person having right or title to any real estate or inheritance 
dies intestate as to such estate, it shall descend in common to his 
kindred, male and female, in the following order, except as otherwise 
provided in this chapter: 
 
(1) To his children and their descendants; if there are none, then . . . 

 

 Counsel for claimant proposed that he be allowed to meet the 

requirement set forth steps one, two and three  in Exhibit A, by setting up 

an escrow account at Axiom Financial Strategies Group, a financial institution 
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authorized to maintain a securities account, located in New Albany, Indiana 

and to use his Tax ID number. It would receive the distribution from The 

Wilmington Trust Company and through that account counsel would 

distribute the proceeds as they would have been in any other personal injury 

or wrongful death claim. Counsel for claimant provided Wilmington Trust 

with affidavits from both children supporting this action.  Copies of those 

affidavits are attached and marked Exhibits B and C. 

 Counsel for claimant’s argument for this procedure was that if this 

were a routine personal injury or wrongful death case, the result would be 

same.  The proceeds of the settlement or verdict would wind up the 

plaintiff’s attorney’s escrow account and would be distributed to all the 

people with interests in the proceeds. It would not matter if it was check 

with all interested parties’ names on it or the money was deposited directly 

into the attorney’s escrow account the result would be the same. It has to 

go through the escrow account and the lawyer is responsible for a proper 

distribution.  Also, the tax identification number on the Form 9 provided to 

the company issuing the proceeds of the settlement would be the plaintiff’s 

attorneys. 

 The Wilmington Trust Company appreciated the problems Mr. 

England’s heirs faced but did not feel it had the authority to make such a 

distribution.  They suggested that claimant’s counsel file a motion with the 

Bankruptcy Court requesting it direct the Trust to deliver the distribution set 
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forth in Exhibit D as outlined above. Wilmington Trust Company has 

indicated they would not object to this motion. 

     David V. Scott 
     1338 Miller Lane 
     New Albany, IN 47150 
     Phone:  502.593.0442 
     E-Mail:  dave@davescott.us 
 
     By:  s/ David V. Scott_  
     Counsel for Creditor, Billie England 
 

CERTIFICATE OF SERVICE 
 
 I certify that on this 14th day of May 2020, I electronically filed the 

foregoing with the Clerk of the court by using the CM/ECF system.  

 

     s/ David V. Scott_ 
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EXHIBIT B

09-50026-mg    Doc 14753    Filed 06/04/20    Entered 06/04/20 15:47:24    Main Document 
Pg 16 of 20

Dave
Highlight



09-50026-mg    Doc 14753    Filed 06/04/20    Entered 06/04/20 15:47:24    Main Document 
Pg 17 of 20



EXHIBIT C
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------x 

ELECTRONICALLY 
FILED 

 
                                                                  : 
In re                                                            
                                                                  : 
MOTORS LIQUIDATION COMPANY, etal,          
flk/a General Motors Corp., et al                    : 
                                                                   
                                  Debtors.                    : 
                                                                   

 
Chapter 11 Case No. 
 
09-50026 (REG) 
 
(Jointly Administered) 
 

                                                            :     
----------------------------------------------------x     
    

 ORDER AUTHORIZING WILMINGTON TRUST COMPANY TO 
DISTRUTE GENERAL UNDECURED CLAIM 

 Counsel for Claimant, Billie England, has moved the Court for an Order 

authorizing Wilmington Trust Company to distribute the allowed Class Three 

Class Three Claim set forth as Exhibit D, in the Motion, directly to a security 

account set up as an escrow account in Claimant’s counsel’s name, using 

counsel’s tax identification number. 

 ORDERED that Wilmington Trust Company is authorized to distribute 

the allowed Class Three Class Three Claim set forth as Exhibit D, in the 

Motion, directly to a security account set up as an escrow account in 

Claimant’s counsel’s name, using counsel’s tax identification number. 

Dated:    

  , New York 
   
  /s/____________________________ 

  UNITED STATES BANKRUPTCY JUDGE 
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