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TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
   
  General Motors Corporation (“GM”) and its affiliated debtors (collectively, the 

“Debtors”), in rebuttal to the reply of the General Motors Retirees Association (“GMRA”) for 

the appointment of a retirees committee (the “Retirees Committee”) pursuant to section 1114(d) 

of title 11, United States Code (the “Bankruptcy Code”), dated June 23, 2009 (the “Reply”) 

[Docket No. 263], respectfully represent: 

The Issue of Vesting Of Salaried Retiree Benefits Has Been Judicially Decided  
And Is Applicable To The GMRA Motion 

1. The GMRA Reply recognizes that its motion for the appointment of a 

Retirees Committee must fail if GM possesses the contractual right to amend or terminate the  

Salaried OPEB Plans.1  Accordingly, the GMRA Reply attempts to establish that salaried retirees 

hold vested benefits that cannot be changed under the Employee Retirement Income Security Act 

of 1974, as amended, 29 U.S.C. §§1001 et seq. (“ERISA”) and, therefore, are subject to section 

1114 of the Bankruptcy Code.  The argument posited by GMRA is that the en banc decision of 

the United States Court of Appeals for the Sixth Circuit in Sprague v. General Motors Corp., 

133 F.3d 388 (6th Cir. 1998) is inapposite and irrelevant to the GMRA Motion because the 

chapter 11 cases are pending in the Second Circuit.  The attempt by GMRA to circumvent 

Sprague should be rejected.   

2. Sprague is directly on point.  In that case, a purported class action was 

brought against GM by retired salaried employees alleging, “that GM violated [ERISA] by 

denying them ‘paid-up’ lifetime health care benefits.”  133 F.3d at 388.  In connection with 

                                                 
1 Capitalized terms have the same definitions as set forth in the Debtors’ response to the GMRA Motion. 
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Sprague, the United States District Court for the Eastern District of Michigan had certified as a 

class approximately 50,000 employees of GM who had taken early retirement and declined to 

grant class status to approximately 34,000 “general retirees” who had retired in accordance with 

GM’s normal criteria.  As to the general retirees, the District Court held that under the pertinent 

plan documents, none of the retiree benefits vested.  In respect of the early retirees, the District 

Court had ruled that GM was estopped to rely on the terms of the plan documents to defeat the 

claims of any early retirees because of certain individual arrangements incidental to early 

retirement.  

3. On appeal, an eight judge majority of the Sixth Circuit affirmed the 

judgment of the District Court as to the general retirees.  In respect of the early retirees as 

pertinent to the GMRA Motion, the Sixth Circuit, on the merits, concluded that the claims of 

salaried retirees that their benefits were vested under the Salaried OPEB Plans failed as a matter 

of law. 

4. The Sixth Circuit described the retirees’ complaint in Sprague as follows: 

The main thrust of the plaintiff’s complaint was the GM 
had bound itself to provide salaried retirees and their 
spouses basic health coverage for life, entirely at GM’s 
expense. 

(emphasis added).  133 F.3d at 395.  The plaintiff retirees asserted that the right to lifetime 

coverage vested upon retirement and could never be changed or revoked.  The position taken in 

Sprague is precisely identical to that which is asserted by the salaried retirees in this Court. 

5. The Sixth Circuit noted that the plaintiff retirees’, “first theory of recovery 

is that GM committed a breach of the terms of the plan documents when it implemented the 

changes in 1988.”  In dealing with that theory of recovery, the Sixth Circuit noted that welfare 
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plans such as the Salaried OPEB Plans are specifically exempted from vesting requirements to 

which pension plans are subject under ERISA.  Accordingly, employers such as GM, “are 

generally free under ERISA, for any reason at any time, to adopt, modify or terminate welfare 

plans.”  Curtiss-Wright Corp. v. Schoonejongen, 514 U.S. 73, 78, 115 S.Ct. 1223, 1228, 131 

L.Ed.2d 94 (1995) (citing Adams v. Avondale Indus., Inc., 905 F.2d 943, 947 (6th Cir.), cert. 

denied, 498 U.S. 984, 111 S.Ct. 517, 112 L.Ed.2d 529 (1990)).  The Sixth Circuit recognized that 

once benefits are vested, it renders them forever unalterable.  Therefore, it is stated: 

Because vesting of welfare plan benefits is not required by 
law, an employer’s commitment to vest such benefits is not 
to be inferred lightly; the intent to vest “must be found in 
the plan documents and must be stated in clear and express 
language.” 

Sprague, 133 F.3d at 400.  Thus, it is the plaintiff’s burden to prove that GM intended to vest 

benefits on salaried retirees. 

6.  The Sixth Circuit reviewed the salaried retirees’ benefits plan.  It found: 

Most of the summary plan descriptions unambiguously 
reserved GM’s right to amend or terminate the plan.  For 
example: 

General Motors Corporation reserves the right to 
amend, change or terminate the Plans and Programs 
described in this booklet.”  Your GM Benefits 
(1984) 

The Corporation reserves the right to amend, 
modify, suspend or terminate the Program in whole 
or in part, at any time, by action of its Board of 
Directors.  Your Benefits in Retirement (1985).  

Id. at 401. 
 

7. The retiree plaintiffs attempted to counter the above statement by arguing 

that the plan summaries distributed by GM also stated that the retirees health care coverage 
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would be paid “at no cost to” them and “for [their] lifetime[s].”  In exactly the same fashion as 

the arguments posed by GMRA in the motion at bar, the retiree plaintiffs argued that the 

“lifetime” language created an ambiguity that had to be resolved by extrinsic evidence. 

8. The Sixth Circuit considered the argument made by the retiree plaintiffs 

and stated:   

We have rejected this argument in the past, and we reject it 
again now.  We see no ambiguity in a summary plan 
description that tells participants both that the terms of the 
current plan entitle them to health insurance at no cost 
throughout retirement and that the terms of the current plan 
are subject to change.   

9. The Sixth Circuit also determined that, “the failure [on the part of GM] to 

allude to [the] power [to amend or terminate] in some of the booklets did not prejudice GM’s 

right, clearly stated in the plan itself, to change the plan terms.”  Id.  The Sixth Circuit went on to 

state:   

GM’s failure to include in some summaries a notice of its 
right to change the plan does not trump the clearly-stated 
right to so do in the plan itself.  

Id.  Indeed, the Sixth Circuit noted that GM was not required to disclose in the summary plan 

descriptions that the retiree plaintiffs’ benefits were not vested.  Id.  The fact that GM did not tell 

retirees at every possible opportunity that the terms of the retirees’ benefit plan was subject to 

change did not result in an eradication of GM’s right to amend or terminate the plan and did not 

vest the retirees 

10. The holding of the Sixth Circuit is on all fours.  It is clearly binding on the 

114 salaried retirees that initiated the Sprague case.  Likewise, it is binding on all salaried 

retirees because the issues presented by GMRA are virtually identical to those determined by the 
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Sixth Circuit.  In those situations in which an entity who was not a party to the first action, or in 

privity with a party to the first action, nevertheless, will be bound by the decision in the first 

action, if the party to the first action, “was an adequate representative of the other’s interests.”  

Colby v. JCPenney Co., Inc., 811 F.2d 1119, 1124 (7th Cir. 1987).  Thus, a person is bound by a 

prior judgment as the parties to the first action were so closely aligned with the interests of the 

non-party so as to be the non-party’s virtual representative.  Chase Manhattan Bank N.A. v. 

Celotex Corp., et al., 56 F.3d 343, 345-6 (2nd. Cir. 1995); Aerojet – General Corp. v. Askew, 511 

F.2d 719 (5th Cir.), cert. denied, 423 U.S. 908 (1975). 

11. The interests of the salaried retirees who prosecuted the Sprague case and 

the interests of GMRA retirees are identical.  The issues presented in Sprague are the same as 

presented by the motion at bar.  The Sprague retiree plaintiffs were the virtual representatives of 

the GMRA salaried retirees.  Under the doctrine of virtual representation, as enunciated in Chase 

Manhattan Bank N.A. v. Celotex Corp., supra, the en banc decision of the Sixth Circuit in 

Sprague is binding on the GMRA salaried retirees.  Accordingly, section 1114 of the Bankruptcy 

Code is not applicable to GM and, hence, the appointment of a Retiree Committee under section 

1114(d) is inappropriate.  

GM, In the Exercise Of Its Contractual Right, Has Unilaterally Amended and Changed 
The Salaried OPEB Plans In The Regular Course of Business Since The Sprague Decision 

12. Since 2002 through 2008, Salaried OPEB Plans have been unilaterally 

amended by GM to increase retirees cost sharing of benefits, i.e., monthly contributions, 

deductibles, co-pays and co-insurance.  The cost sharing on the part of salaried retirees rose from 

24% in 2002 to 41% in 2008.  In particular, the cost increases as a result of the amendments 

made by GM through 2008 were: 
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2002--24% 
2003--29% 
2004--28% 
2005--32% 
2006--36% 
2007--38% 
2008--41% 

 
Further, effective January 1, 2009, such health care benefits applied solely to salaried retirees 

who are pre-age 65.  Salaried retirement health care benefits were cancelled for salaried retirees 

age 65 and older effective January 1, 2009.  As noted in GM’s response in connection with that 

amendment of the Salaried OPEB Plans, most of such retirees and their surviving spouses 

receive a $300 monthly pension benefit. 

13. Since 2002, other terms and conditions of the Salaried OPEB Plans have 

changed.  In general, the cost to retirees for much of the coverage under the Salaried OPEB Plans 

increased throughout the decade.  These amendments made by GM include the following: 

a. From 2002 to 2008 the health care retiree benefits applied to all salaried 
retirees, but since 2009, these benefits applied solely to salaried retirees who 
are pre-age 65; 

b. Since 2009 salaried retiree health care was cancelled for participants age 65 
and older.  Most of these applicable retirees and their surviving spouses 
receive a $300 monthly pension benefit; 

c. Since 2002 various terms and conditions of the Health Care Program have 
changed.  In general, the costs to retirees for most of the coverages in this 
Program have increased throughout the decade.  These include the following: 

• 2002:  Deductibles for Preferred Provider Organizations (“PPOs”) 
were added for the first time at $300/$600 for an individual and 
family, Health Maintenance Organizations (“HMOs”) adopted a two-
tier prescription drug co-pay of $5 generic/$10 brand;  

• 2003: Retiree and surviving spouse contributions to the Program 
were adjusted to the active salaried employee levels, a vision care 
monthly contribution was added, HMO Plans increased their cost-
sharing; 

• 2004: Three-tier prescription co-payment was instituted; 
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• 2005:  Deductibles and plan maximums changed in the program; 
prescription drug co-pays increased for non-preferred brand name 
drugs;  HMO co-pays increased; 

• 2006: various medical plans were eliminated or consolidated; HMO 
co-pays increased; Prescription drug co-pay increased; Dental plan 
contributions increased; 

• 2007: Enhanced PPO deductibles increased, dental coverages 
changed to restrict some coverages, HMO co-pays increased and 
added an out-of-pocket maximum; some prescription drug coverages 
became more restricted; and retiree and surviving spouse coverage 
changed with the introduction of the Retiree Health Care Cap which 
defined the amount that GM would spend in the future toward the 
cost of retiree healthcare.  The cap was set at the average amounts 
spent in 2006 and going forward, whenever average annual costs 
exceed the cap, cost-shifting changes are put into effect for retirees to 
maintain GM costs at capped levels; 

• 2008: Enhanced PPO deductibles and out-of-pocket maximums 
increased, Health Savings Account (“HSA”) PPO deductibles and 
out-of-pocket maximums increased; prescription drug coverage was 
made more expensive; retiree and surviving spouse coverage costs 
were increased for prescription drugs, HMO co-pays and out-of-
pocket maximums increased; 

• 2009: Dependent eligibility decreased from age 25 to age 24; dental 
and vision monthly contributions increased; dental cost share 
increased; HMOs increased the prescription drug co-pays; 
prescription drug coverage in general increased its co-pays; health 
care coverage for retirees age 65 and older is eliminated; most of 
these retirees and surviving spouses receive a $300 monthly pension 
benefit. 

d. Since the cost increases in the Health Care Program from 2002 to the present 
and all the significant changes to the terms and conditions of the Health Care 
Program since then, which have restricted coverages or made coverages more 
expensive. 

Other than the statements made in the GMRA Motion, over the past decade, to the best of the 

knowledge of GM, not a single salaried retiree filed an action against GM to challenge such 

changes and cost increases as a violation of ERISA or an unlawful amendment of purported 

vested benefits.  Accordingly, the salaried retirees are collaterally estopped and have waived any 

right to challenge GM’s contractual right to amend or terminate the Salaried OPEB Plans. 
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14. The exhibits attached to the declaration of Neil A. Gotenier as part of the 

GMRA reply are excerpts of plan summaries, etc., all of which antedate the Sprague decision.  

As set forth above, extensive substantive and material amendments and changes were made to 

the Salaried OPEB Plans subsequent to Sprague.  The reply exhibits do not in any way diminish 

or dilute the decision in Sprague.  The eight judge majority decision constitutes the applicable 

law and not the views expressed in the dissenting opinions. 

15. GM has repeatedly advised salaried retirees of its right to amend or 

terminate.  The first section of the plan document summary of the Health Care Program, dated 

January 1, 2001, states: 

The Corporation reserves the right to amend, modify, 
suspend or terminate the Program in whole or in part, at 
any time, by action of its Board of Directors or other 
committee expressly authorized by the Board to take such 
action.  No enrollee described in this Program may be 
deemed to have any vested right to continued coverage 
under any or all of the provisions of the Program.  

16. The Summary Plan Description of the Health Care Program, as set forth in 

the benefits handbook for salaried retirees states: 

General Motors Corporation reserves the right to amend, 
change, or terminate the Plans and Programs described in 
this booklet.  The Plans and Programs can be amended only 
in writing by an appropriate committee or individual as 
expressly authorized by the Board of Directors.  No other 
oral or written statements can change the terms of a benefit 
Plan or Program. 

It is the same reservation of rights language as appears in the plan document for the Health Care 

Program. 

17. GMRA contends that on the same facts as presented to the Sprague court, 

this Court should determine that GM did not reserve and retain the right to amend or terminate 
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salaried retiree benefits.  In other words, this Court should be oblivious to the obvious, i.e., and 

disregard the extensive en banc analysis by the Sixth Circuit that has been followed by a decade 

of unilateral changes made by GM to the Salaried OPEB Plans without a single formal objection 

by any salaried retiree.  Sprague cannot be ignored under applicable principles of law.  The 

efforts of GMRA to circumvent Sprague because GM’s chapter 11 case is pending in the 

Southern District of New York should be rejected.  That GMRA asks this Court to construe the 

precise language that was considered in Sprague and litigated by salaried retirees with the 

identical interests as the GMRA retirees in a manner different than what was decided in Sprague 

is plainly wrong.  It is inconsistent with efficient judicial administration.  The Sprague case 

carefully analyzed the precise same language presented by the Gotenier Declaration and 

concluded that it did not vest benefits in GM’s salaried retirees.  The conduct of GM in making 

substantive and significant changes in the Salaried OPEB Plans during the last decade and the 

acquiescence of salaried retirees to such amendments is consistent with and is an 

acknowledgement of the decision of the Sixth Circuit that GM retained its right to amend, 

modify or terminate the Salaried OPEB Plans.  Moreover, as Judge Drain recently noted in his 

Modified Bench Ruling on Debtors’ Salaried OPEB Termination Motion in the chapter 11 case 

of Delphi Corporation, et al. Case No. 05-44481 (RDD), March 10, 2009, “the law in the Second 

Circuit, although it may differ somewhat from the Sixth Circuit, is still very restrictive when 

considering whether to give beneficiaries of welfare plans rights that are not set forth by a clear, 

affirmative promise in the plan documents, or through, for example, a theory of promissory 

estoppel.”  See Bouboulis v. Transp. Workers Union of Am., 442 F.3d 55 (2d. Cir. 2006), Warren 

Pearl Constr. Corp. v. Guardian Life Ins. Co. of Am., 2008 U.S. Dist. LEXIS 101780 (S.D.N.Y. 

Dec. 9, 2008), Eagan v. Marsh & McLennan Cos., Inc., 2008 U.S. Dist. LEXIS 6647 (S.D.N.Y. 
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Jan. 29, 2008).  A copy of the Modified Bench Ruling is attached.  Consistent with the applicable 

principles of law, Sprague is the governing decision applicable to GMRA. 

18. The Debtors’ chapter 11 cases have not yet come to the stage of chapter 11 

plan negotiations.  Assuming the approval and consummation of the proposed sale of 

substantially all of the Debtors’ assets pursuant to section 363 of the Bankruptcy Code, it is 

contemplated that the Debtors will propose a plan of liquidation of their assets.  Any negotiations 

in connection with such a plan will not occur in the immediate future.  There is no urgency, at 

this juncture, for the appointment of a Retirees Committee.  Moreover, to the extent that salaried 

retirees have an interest in the administration of the chapter 11 cases, they are ably represented 

by their attorneys and may participate in the chapter 11 cases to the extent they deem it 

appropriate.  Their right to do so is clearly established by section 1109 of the Bankruptcy Code.  

To the extent that they make a substantial contribution, their professionals may be compensated 

under section 503(b) of the Bankruptcy Code. 

Conclusion 

19. The Sprague decision that resulted from litigation prosecuted by GM 

salaried retirees arguing the identical arguments as presented by GMRA, and the subsequent 

uncontested conduct of GM in amending and modifying the Salaried OPEB Plans, establishes 

clearly and unambiguously that GM reserved and retained the right to amend, modify or 

terminate Salaried OPEB Plans.  GM’s salaried retirees do not possess vested benefits under 

such Plans.  Under the applicable judicial principles, the Sprague decision is binding upon the 

GMRA salaried retirees.  The facts and circumstances, and the Sixth Circuit decision concerning 

Salaried OPEB Plans, cannot be denied.  In the circumstances, section 1114 of the Bankruptcy 
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Code does not apply to the GMRA salaried retirees.  Consequently, there is no basis for the 

appointment of a Retirees Committee under section 1114(d).  The motion of GMRA should be 

denied.  

Dated: New York, New York 
 June 24, 2009 

  

/s/ Harvey R. Miller      
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
 
 


















































