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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
          f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 

NOTICE OF HEARING  
ON DEBTORS’ (i) OBJECTION TO PROOFS OF  

CLAIM NOS. 1206, 7587, AND 10162 AND, IN THE ALTERNATIVE,  
(ii) MOTION TO ESTIMATE PROOFS OF CLAIM NOS. 1206, 7587, AND 10162  

 
PLEASE TAKE NOTICE that upon the annexed Objection, dated May 21, 2010 

of Motors Liquidation Company (f/k/a General Motors Corporation) (“MLC”) and its affiliated 

debtors, as debtors in possession (collectively, the “Debtors”), to the allowance of Proofs of 

Claim Nos. 1206 and 7587 filed by Tozamile Botha, William Daniel Peters, Msitheli Wellington 

Nonyukela, Mantoa Dorothy Molefi, Nothini Betty Dyonashe, Nonkululeko Sylvia Ngcaka, 

Mirriam Mzamo, Mncekeleli Henyn Simangentloko, and Hans Langford Phiri and Proof of 

Claim No. 10162 filed by Sakwe Balintulo, Dennis Vincent Frederick Brutus, Mark Fransch, 

Elsie Gishi, Lesiba Kekana, Archington Madondo, Mpho Alfred Masemola, Michael Mbele, 
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Mamosadi Catherine Mlangeni, Reuben Mphela, Thulani Nunu, Thandiwe Shezi, and Thobile 

Sikani (collectively, the “Apartheid-Related Putative Class Claims”), as more fully set forth in 

the Objection, a hearing will be held before the Honorable Robert E. Gerber, United States 

Bankruptcy Judge, in Room 621 of the United States Bankruptcy Court for the Southern District 

of New York, One Bowling Green, New York, New York 10004, on June 29, 2010 at 9:45 a.m. 

(Eastern Time), or as soon thereafter as counsel may be heard. 

PLEASE TAKE FURTHER NOTICE that any responses to the Objection must be 

in writing, shall conform to the Federal Rules of Bankruptcy Procedure and the Local Rules of 

the Bankruptcy Court, and shall be filed with the Bankruptcy Court (a) electronically in 

accordance with General Order M-242 (which can be found at www.nysb.uscourts.gov) by 

registered users of the Bankruptcy Court’s filing system, and (b) by all other parties in interest, 

on a 3.5 inch disk, preferably in Portable Document Format (PDF), WordPerfect, or any other 

Windows-based word processing format (with a hard copy delivered directly to Chambers), in 

accordance with General Order M-182 (which can be found at www.nysb.uscourts.gov), and 

served in accordance with General Order M-242, and on (i) Weil, Gotshal & Manges LLP, 

attorneys for the Debtors, 767 Fifth Avenue, New York, New York 10153 (Attn:  Harvey R. 

Miller, Esq., Stephen Karotkin, Esq., and Joseph H. Smolinsky, Esq.); (ii) the Debtors, c/o 

Motors Liquidation Company, 500 Renaissance Center, Suite 1400, Detroit, Michigan 48243 

(Attn:  Ted Stenger); (iii) General Motors, LLC, 400 Renaissance Center, Detroit, Michigan 

48265 (Attn:  Lawrence S. Buonomo, Esq.); (iv) Cadwalader, Wickersham & Taft LLP, 

attorneys for the United States Department of the Treasury, One World Financial Center, New 

York, New York 10281 (Attn: John J. Rapisardi, Esq.); (v) the United States Department of the 

Treasury, 1500 Pennsylvania Avenue NW, Room 2312, Washington, D.C. 20220 (Attn:  Joseph 
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Samarias, Esq.); (vi) Vedder Price, P.C., attorneys for Export Development Canada, 1633 

Broadway, 47th Floor, New York, New York 10019 (Attn:  Michael J. Edelman, Esq. and 

Michael L. Schein, Esq.); (vii) Kramer Levin Naftalis & Frankel LLP, attorneys for the statutory 

committee of unsecured creditors, 1177 Avenue of the Americas, New York, New York 10036 

(Attn:  Thomas Moers Mayer, Esq., Amy Caton, Esq., Lauren Macksoud, Esq., and Jennifer 

Sharret, Esq.); (viii) the Office of the United States Trustee for the Southern District of New 

York, 33 Whitehall Street, 21st Floor, New York, New York 10004 (Attn:  Diana G. Adams, 

Esq.); (ix) the U.S. Attorney’s Office, S.D.N.Y., 86 Chambers Street, Third Floor, New York, 

New York 10007 (Attn:  David S. Jones, Esq. and Natalie Kuehler, Esq.); (x) Caplin & Drysdale, 

Chartered, attorneys for the official committee of unsecured creditors holding asbestos-related 

claims, 375 Park Avenue, 35th Floor, New York, New York 10152-3500 (Attn:  Elihu Inselbuch, 

Esq. and Rita C. Tobin, Esq.) and One Thomas Circle, N.W., Suite 1100, Washington, DC 20005 

(Attn:  Trevor W. Swett III, Esq. and Kevin C. Maclay, Esq.); (xi) Stutzman, Bromberg, 

Esserman & Plifka, A Professional Corporation, attorneys for Dean M. Trafelet in his capacity as 

the legal representative for future asbestos personal injury claimants, 2323 Bryan Street, Suite 

2200, Dallas, Texas 75201 (Attn:  Sander L. Esserman, Esq. and Robert T. Brousseau, Esq.); 

(xii) Nagel Rice LLP, attorneys for Tozamile Botha, William Daniel Peters, Msitheli Wellington 

Nonyukela, Mantoa Dorothy Molefi, Nothini Betty Dyonashe, Nonkululeko Sylvia Ngcaka, 

Mirriam Mzamo, Mncekeleli Henyn Simangentloko, and Hans Langford Phiri, 103 Eisenhower 

Parkway, Roseland, New Jersey 07068 (Attn:  Diane E. Sammons, Esq.); and (xiii) Hausfeld 

LLP, attorneys for Sakwe Balintulo, Dennis Vincent Frederick Brutus, Mark Fransch, Elsie 

Gishi, Lesiba Kekana, Archington Madondo, Mpho Alfred Masemola, Michael Mbele, 

Mamosadi Catherine Mlangeni, Reuben Mphela, Thulani Nunu, Thandiwe Shezi, and Thobile 
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Sikani, 11 Broadway, Suite 615, New York, New York 10004 (Attn:  Steig D. Olson, Esq.), so as 

to be received no later than June 22, 2010 at 4:00 p.m. (Eastern Time) (the “Response 

Deadline”).  

PLEASE TAKE FURTHER NOTICE that if no response is timely filed and 

served with respect to the Objection, the Debtors may, on or after the Response Deadline, submit 

to the Bankruptcy Court an order substantially in the form of the proposed order annexed to the 

Objection, which order may be entered with no further notice or opportunity to be heard offered 

to any party. 

Dated: New York, New York 
 May 21, 2010 

/s/ Joseph H. Smolinsky        
      Harvey R. Miller 
      Stephen Karotkin 
      Joseph H. Smolinsky 

      WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 
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TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
 

Motors Liquidation Company (f/k/a General Motors Corporation) (“MLC”) and 

its affiliated debtors, as debtors in possession (collectively, the “Debtors”) respectfully 

represent:   

Relief Requested 

1. The Debtors file this objection (the “Objection”), pursuant to section 502 

of title 11, United States Code (the “Bankruptcy Code”), Rule 3007(d) of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and this Court’s Order Pursuant to Section 

502(b)(9) of the Bankruptcy Code and Bankruptcy Rule 3003(c)(3) Establishing the Deadline for 

Filing Proofs of Claim (Including Classes Under Bankruptcy Code Section 503(b)(9)) and 

Procedures Relating Thereto and Approving the Form and Manner of Notice Thereof (the “Bar 

Date Order”) [Docket No. 4079], establishing November 30, 2009 as the bar date for MLC and 

certain of the Debtors (the “Bar Date”).  Through this Objection, the Debtors seek entry of an 

order disallowing and expunging Proofs of Claim Nos. 1206 and 7587 (collectively, the “Botha 

Putative Class Claims”) filed by Tozamile Botha, William Daniel Peters, Msitheli Wellington 

Nonyukela, Mantoa Dorothy Molefi, Nothini Betty Dyonashe, Nonkululeko Sylvia Ngcaka, 

Mirriam Mzamo, Mncekeleli Henyn Simangentloko, and Hans Langford Phiri  (the “Botha 

Plaintiffs”) and Proof of Claim No. 10162 (the “Balintulo Putative Class Claim”), filed by 

Sakwe Balintulo, Dennis Vincent Frederick Brutus, Mark Fransch, Elsie Gishi, Lesiba Kekana, 

Archington Madondo, Mpho Alfred Masemola, Michael Mbele, Mamosadi Catherine Mlangeni, 

Reuben Mphela, Thulani Nunu, Thandiwe Shezi, and Thobile Sikani (the “Balintulo Plaintiffs,” 
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and with the Botha Plaintiffs, the “Plaintiffs”).1  Copies of the Botha Putative Class Claims and 

the Balintulo Putative Class Claim (collectively, the “Apartheid-Related Putative Class 

Claims”) are annexed hereto as Exhibits “A,” “B,” and “C.” 

2. Whether to permit a class claim to proceed lies within the sound discretion 

of the bankruptcy court.  The Apartheid-Related Putative Class Claims should be disallowed in 

their entirety because, inter alia, (i) the Plaintiffs have failed to satisfy the basic procedural 

requirements of Bankruptcy Rules 9014 and 2019(a), (ii) the putative classes do not satisfy Rule 

23 of the Federal Rules of Civil Procedure (“Rule 23”), and (iii) even if the putative classes did 

satisfy Rule 23, the benefits that generally support class certification in civil litigation are not 

realizable in these chapter 11 cases.  Specifically, the Apartheid-Related Putative Class Claims 

do not satisfy Rule 23 because the Plaintiffs are neither typical of the putative classes nor 

adequate class representatives, and because numerous issues of fact would predominate over any 

common questions.  Indeed, the Honorable Denise Cote of this District has squarely held that 

claims for mass crimes against humanity pursuant to the Alien Tort Claims Act asserted on a 

class basis – in a case that was strikingly similar to the claims asserted here – are not proper.  

Among other reasons, common issues of law and fact cannot predominate over individual issues 

peculiar to individualized plaintiffs who allege a startingly diverse range of injuries, including 

extrajudicial killing, torture, and cruel, inhuman, and degrading treatment. 

                                                 
1 It is unclear from the face of the Balintulo Putative Class Claim and the Botha Putative Class Claims whether such 
claims are asserted merely on behalf of the individual Balintulo Plaintiffs and Botha Plaintiffs, respectively, or if 
they are also asserted on behalf of all those similarly situated to the Balintulo Plaintiffs and Botha Plaintiffs.  
(Compare Balintulo Putative Class Claim at Rider (listing only individuals as creditors) with id. (attaching class 
action complaint); compare Botha Putative Class Claims at attached complaint (bearing caption that does not aver 
that plaintiffs bring claims on behalf of similarly situated individuals) with id. at Rider (listing as creditors certain 
individuals and a “class of black South African citizens (and heirs and beneficiaries) from 1973-94 who suffered 
injury as a result of defendants’ violations of law of nations by their complicity with South African officials in 
violation of the law against nations”).)  Regardless, for the reasons stated below, the Plaintiffs’claims should be 
expunged.    
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3. Moreover, because the Debtors have provided notice to the members of 

the putative classes encompassed by the Apartheid-Related Putative Class Claims, it would be 

unfair and unnecessary to burden the Debtors’ estates with the additional cost and associated 

delay of providing these potential claimants with a second opportunity to assert claims as class 

claimants.  Allowing the Apartheid-Related Putative Class Claims to proceed could drain the 

estates’ limited resources if additional notice is required to be given by the Debtors to the 

putative class members, which would appear to consist of each and every black South African 

citizen.  But even worse, the confirmation of a plan of liquidation and the distribution of the 

Debtors’ assets could be delayed while the Apartheid-Related Putative Class Claims are litigated 

and liquidated.  Such litigation and resultant delay would further deplete the  pool of assets 

available for distribution to the Debtors’ creditors.  The Apartheid-Related Putative Class Claims 

should not delay this process.  Indeed, following the anticipated confirmation of the Debtors’ 

plan of liquidation, the Debtors aim to quickly and efficiently distribute all of their remaining 

assets and wind down their estates in accordance therewith. 

4. Alternatively, if the Apartheid-Related Putative Class Claims are not 

disallowed in their entirety, they would have a hugely detrimental impact on the Debtors’ ability 

to make distributions to creditors.  Accordingly, in the event that the Court finds it appropriate to 

permit part or all of the Apartheid-Related Putative Class Claims to proceed as class claims, the 

claims must be immediately estimated pursuant to section 502(c) of the Bankruptcy Code.  Thus, 

the Debtors request that an expedited procedure promptly be established to quickly estimate and 

liquidate such claims.   
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Jurisdiction 

5. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).   

Relevant Facts and the Apartheid-Related Putative Class Claims 

A. The Bar Date Order 

6. On September 16, 2009, this Court entered the Bar Date Order which, 

among other things, established November 30, 2009 as the Bar Date and set forth procedures for 

filing proofs of claim against MLC and certain of the other the Debtors.  The Bar Date Order 

requires, among other things, that a proof of claim must “set forth with specificity” the legal and 

factual basis for the alleged claim and include supporting documentation or an explanation as to 

why such documentation is not available.  (Bar Date Order at 2.) 

B. The Botha Putative Class Claims 

7. On August 29, 2009, the Botha Plaintiffs filed a proof of claim, and on 

October 9, 2009, they filed a second virtually identical proof of claim.  (Compare Proof of Claim 

No. 1206 (Ex. A) with Proof of Claim No. 7587 (Ex. B).)  The Botha Putative Class Claims were 

not certified as class actions before June 1, 2009 (the “Commencement Date”), when each of 

the Debtors commenced these chapter 11 cases, and they remain uncertified.  Further, the Botha 

Plaintiffs have not sought class certification from this Court.  The Botha Putative Class Claims 

each attach the same purported class action complaint (the “Botha Complaint”), originally filed 

in the United States District Court of the Southern District of New York, 02 MDL NO. 1499, 

which claims jurisdiction in the United States courts under the Alien Tort Claims Act,2 and 

alleges causes of action for (i) “apartheid as a crime against humanity” (see Botha Compl. at 47), 

                                                 
2 28 U.S.C. § 1350.  This provision is alternatively known as the Alien Tort Statute. 
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(ii) “extrajudicial killing” (id. at 49), (iii) “torture” (id. at 50), and (iv) “cruel, inhuman or 

degrading treatment.”  (Id. at 50.)  These claims purportedly arise from the Debtors’ alleged 

participation in apartheid in South Africa, which led to the violation of the human rights of black 

South Africans, such as the Debtors’ production of military vehicles used by the “security forces 

. . . in violating the human right of thousands of South Africans” (Botha Compl. ¶¶ 85-88); 

retaliation “against employees with anti-apartheid views (id. ¶¶ 95-96); suppression of union 

activity and collaboration “in the arrest of black GM employees” who were “arrested, 

interrogated and tortured because of their union and anti-apartheid activities” (id. ¶¶ 89-94); 

segregation of GM’s work facilities (id. ¶¶ 97-99); and “purposeful attempt to evade 

international sanctions.”  (Id. ¶ 100.)  The Botha Plaintiffs seek, through their complaint, inter 

alia, (1) compensatory damages, “including general and special damages,” (2) punitive damages, 

(3) disgorgement of profits, and (4) costs of suit, including attorneys’ fees.  (Id. ¶ 186.)  The 

amount of the Botha Putative Class Claims are “TBD,” as “[t]he amount of this claim is 

contingent based upon pending litigation as outlined in the attached Complaint.”  (Botha Putative 

Class Claim at 1, Rider.) 

The Botha Plaintiffs seek this relief on behalf of a putative class of: 

[A]ll black South African citizens (and their heirs and 
beneficiaries) who during the period from 1973 to 1994 suffered 
injuries as a result of Defendants’ violations of the law of nations 
by their complicity in such violations caused by South African 
state officials, employees or agents or by their actions in 
replicating the apartheid system in their own operations. 
 

(Botha Compl. ¶ 149.)   
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C. The Balintulo Putative Class Claim 

8. On October 14, 2009, the Balintulo Plaintiffs filed their proof of claim.  

Like the Botha Putative Class Claims, the Balintulo Putative Class Claim was not certified as a 

class action before the Commencement Date, it remains uncertified, and the Balintulo Plaintiffs 

have not sought class certification from this Court.  The Balintulo Putative Class Claim attaches 

a so-called “Corrected Second Amended Complaint” (the “Balintulo Complaint”), which 

claims jurisdiction under the Alien Tort Claims Act, on behalf of four “distinct classes”: 

• The “Extrajudicial Killing Class,” defined as “[a]ll persons who are the 
surviving personal representatives—including parents, spouses, children, 
siblings, and dependents—of persons who were subject to extrajudicial 
killing by South African security forces during the period from 1960 to 
1994.”  (Balintulo Complaint ¶ 36.)  The Balintulo Complaint alleges that 
the class representatives for this Extrajudicial Killing Class are Sakwe 
Balintulo, personal representative of Saba Balintulo, Mark Fransch, 
personal representative of Anton Fransch, and Archington Madondo, 
personal representative of Mandla Madono.  (See id.) 

• The “Torture Class,” defined as “[a]ll persons who were themselves 
subject to torture and rape by South African security forces during the 
period from 1960 to 1994.”  (Id.)  The Balintulo Complaint alleges that the 
class representatives for this Torture Class are Lesiba Kekana, Mpho 
Alfred Masemola, Michael Mbele, Mamosadi Catherine Mlangeni, 
Thandiwe Shezi, and Thobile Sikani.  (See id.) 

• The “Detention Class,” defined as “[a]ll persons who were themselves 
subject to prolonged unlawful detention by South African security forces 
during the period from 1960 to 1994.”  (Id.)  The Balintulo Complaint 
alleges that the class representatives for this Detention Class are Dennis 
Vincent Frederick Brutus, Lesiba Kekana, Mpho Alfred Masemola, 
Michael Mbele, Mamosadi Catherine Mlangeni, Thankiwe Shezi, and 
Thobile Sikani.  (See id.) 

• The “Cruel Treatment Class,” defined as “[a]ll persons who were 
themselves subject to cruel, inhuman, and degrading treatment by South 
African security forces during the period from 1960 to 1994.”  (Id.)  The 
Balintulo Complaint alleges that the class representatives for this Cruel 
Treatment Class are Elsie Gishi, Lesiba Kekana, Mpho Alfred Masemola, 
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Michael Mbele, Mamosadi Catherine Mlangeni, Reuben Mphela, Thulani 
Nunu, Thandiwe Shezi, and Thobile Sikani.  (See id.)3 

9. The Balintulo Complaint alleges two “counts” against the Debtors.  The 

first count, on behalf of all four putative classes, is “for the crime of apartheid,” and alleges that 

the Debtors “provided substantial assistance to the South African security forces through 

material, logistical, financial, and/or other means of practical support, knowing that those 

activities constituted violations of international norms toward [the Balintulo Plaintiffs] and the 

classes.”  (See id. ¶ 316.)  The Balintulo Plaintiffs further allege that the Debtors’ “practical 

assistance to the South African security forces had a substantial effect on the perpetration of its 

criminal and tortious activities and was provided with the purpose of facilitating those activities,” 

and that the Debtors “aided and abetted, participated in a joint criminal enterprise with, were 

reckless in dealing with, participated in a joint venture with, and/or ratified the actions of the 

Apartheid regime, which committed the alleged crimes.”  (See id. ¶¶  317, 320.)   

10. The second count, on behalf of the Extrajudicial Killing Class only, is for 

“the crime of extrajudicial killing,” and makes almost identical allegations as the first count.  

(See id. ¶¶  331-39.)  Specifically, the Balintulo Complaint alleges that the Debtors “provided 

substantial assistance to the South African security forces through material, logistical, financial, 

and/or other means of practical support, knowing that those activities constituted violations of 

international norms toward [the Balintulo Plaintiffs] and the class.”  (See id. ¶ 334.)  The 

Balintulo Plaintiffs further allege that the Debtors’ “practical assistance . . . to the South African 

security forces had a substantial effect on the perpetration of its criminal and tortious activities 

and was provided with the purpose of facilitating those activities,” and that the Debtors “aided 
                                                 
3 The classes asserted in the Balintulo Complaint and the Botha Complaint are collectively referred to herein as the 
“Putative Classes.” 
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and abetted, participated in a joint criminal enterprise with, were reckless in dealing with, 

participated in a joint venture with, and/or ratified the actions of the Apartheid regime, which 

committed the alleged crimes.”  (See id. ¶¶  335, 338.) 

11. The Balintulo Plaintiffs seek, through their complaint, inter alia, (i) a 

declaration that “Defendants knowingly and intentionally aided and abetted the commission of a 

tort in violation of international law enforceable in this court as federal common law and the law 

of nations,” (ii) compensatory damages, (iii) punitive damages, and (iv) costs.  (Id. at 87-88.)  

Like the Botha Putative Class Claim, the amount of the Balintulo Putative Class Claim is 

“TBD,” as “[t]he amount of this claim is contingent based upon pending litigation as outlined in 

the attached Complaint.”  (See Balintulo Putative Class Claim at Rider.) 

The Relief Requested Should Be Approved by the Court 

I. Application of Bankruptcy Rule 7023 to a Class Proof of 
Claim Is Discretionary and Should Be Denied in This Case 

12. There is no absolute right to file a class proof of claim under the 

Bankruptcy Code.  See In re Bally Total Fitness of Greater N.Y., Inc., 402 B.R. 616, 619 (Bankr. 

S.D.N.Y.), aff’d, 411 B.R. 142 (S.D.N.Y. 2009); In re Sacred Heart Hosp., 177 B.R. 16, 22 

(Bankr. E.D. Pa. 1995) (noting that class action device may be utilized in appropriate contexts, 

but should be used sparingly).  Application of Bankruptcy Rule 7023 to class proofs of claim4 

                                                 
4 Part VII of the Bankruptcy Rules, which includes Bankruptcy Rule 7023, only applies to adversary proceedings.  
See Fed. R. Bankr. P. 7001.  Bankruptcy Rule 9014, however, adopts certain of the rules from Part VII for 
application in contested matters.  Bankruptcy Rule 7023 is not among them.  See Fed. R. Bankr. P. 9014.  Thus, 
plaintiffs seeking the application of Bankruptcy Rule 7023 (and by implication, Rule 23) to a class proof of claim 
are required to move under Bankruptcy Rule 9014 for a court to apply the rules in Part VII.  Fed. R. Bankr. P. 9014; 
accord In re Woodward & Lothrop Holdings, Inc., 205 B.R. 365, 369 (Bankr. S.D.N.Y. 1997) (stating that “[f]or a 
Class Claim to proceed . . . the bankruptcy court must direct Rule 23 to apply”).  See, e.g., Reid v. White Motor 
Corp., 886 F.2d 1462, 1470 (6th Cir. 1989) cert. denied, 494 U.S. 1080 (1990); In re Charter Co., 876 F.2d 866, 
876 (11th Cir. 1989), cert. dismissed, 496 U.S. 944 (1990) (holding that proof of claim filed on behalf of class of 
claimants is valid, but that “does not mean that the appellants may proceed, without more, to represent a class in 
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lies within the sound discretion of the court.5  In determining whether to exercise discretion and 

permit a class proof of claim, courts primarily look at (i) whether the class claimant moved to 

extend the application of Rule 23 to its proof of claim; (ii) whether the benefits derived from the 

use of the class claim device are consistent with the goals of bankruptcy; and (iii) whether the 

claims which the proponent seeks to certify fulfill the requirements of Rule 23.  See In re Bally 

Total Fitness, 402 B.R. at 620; In re Woodward, 205 B.R. at 369; see also In re Ephedra Prods. 

Liab. Litig., 329 B.R. 1, 5 (S.D.N.Y. 2005) (“In exercising that discretion, the bankruptcy court 

first decides under Rule 9014 whether or not to apply Rule 23, Fed.R.Civ.P., to a ‘contested 

matter,’ i.e., the purported class claim; if and only if the court decides to apply Rule 23, does it 

then determine whether the requirements of Rule 23 are satisfied.”). 

13. When evaluating these requirements, courts have considered a variety of 

factors, including, inter alia: 

• whether claimants are in “compliance with the Bankruptcy procedures 
regulating the filing of class proofs of claim in a bankruptcy case,”  see, e.g., 
In re Thomson, 133 B.R. at 41 (disallowing class proof of claim where named 
plaintiff failed to file Rule 9014 motion requesting that Rule 7023 apply); 

• whether the debtor intends to liquidate, see In re Thomson, 133 B.R. at 41 
(noting that context of a liquidating chapter 11 plan supports rejection of class 
proofs of claim); 

                                                                                                                                                             
their bankruptcy action.  Under the bankruptcy posture of this case, Bankruptcy Rule 7023 and class action 
procedures are applied at the discretion of the bankruptcy judge.”). 

5 See, e.g., In re Bally Total Fitness, 402 B.R. at 620 (“[C]ourts may exercise their discretion to extend Rule 23 to 
allow the filing of a class proof of claim.”); In re Thomson McKinnon Sec. Inc., 133 B.R. 39, 40 (Bankr. S.D.N.Y. 
1991) (Bankruptcy Rule 7023 and Rule 23 “give the court substantial discretion to consider the benefits and costs of 
class litigation”) (citing In re Am. Reserve Corp., 840 F.2d 487, 488 (7th Cir. 1988)), aff’d, 141 B.R. 31 (S.D.N.Y. 
1992); accord In re United Cos. Fin. Corp., 277 B.R. 596, 601 (Bankr. D. Del. 2002) (“Whether to certify a class 
claim is within the discretion of the bankruptcy court.”); In re Kaiser Group Int’l, Inc., 278 B.R. 58, 62 (Bankr. D. 
Del. 2002) (same); Reid, 886 F.2d at 1469-70 (stating that “Rule 9014 authorizes bankruptcy judges, within their 
discretion, to invoke Rule 7023, and thereby Fed. R. Civ. P. 23, the class action rule, to ‘any stage’ in contested 
matters, including, class proofs of claim.”); In re Charter Co., 876 F.2d at 876 (“[u]nder the bankruptcy posture of 
this case Bankruptcy Rule 7023 and class action procedures are applied at the discretion of the bankruptcy judge.”). 
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• whether or not a purported class was previously certified, see, e.g., In re Bally 
Total Fitness, 402 B.R. at 620 (refusing to allow class proof of claim where 
class was not certified pre-petition); In re Sacred Heart Hosp., 177 B.R. at 23 
(classes certified pre-petition are “best candidates” for class proof of claim); 

• whether the class claim device will result in “increased efficiency, 
compensation to injured parties, and deterrence of future wrongdoing by the 
debtor,” see In re Woodward, 205 B.R. at 376 (emphasis added and internal 
citations omitted); accord In re Thomson, 133 B.R. at 40 (“Manifestly, the 
bankruptcy court’s control of the debtor’s affairs might make class certification 
unnecessary.”); 

• whether the entertainment of class claims would subject the administration of 
the bankruptcy case to undue delay, see, e.g., In re Ephedra Prods. Liab. 
Litig., 329 B.R. at 5 (“[A] court sitting in bankruptcy may decline to apply Rule 
23 if doing so would . . .  ‘gum up the works’ of distributing the estate.”); and 

• whether or not adequate notice of the bar date was afforded to potential class 
members, see In re Jamesway Corp., No. 95 B 44821 (JLG), 1997 WL 327105, 
at *10 (Bankr. S.D.N.Y. June 12, 1997) (refusing to certify class where 
adequate notice of bar date was afforded to potential class members, and thus to 
certify class would be “unwarranted, unfair, and possibly violate the due 
process rights of other creditors”) (internal quotations omitted). 

14. “If application of Bankruptcy Rule 7023 is rejected by the bankruptcy 

court in an exercise of discretion . . . the result will be that class claims will be denied and 

expunged.”  In re Thomson, 133 B.R. at 40-41.  As set forth below, the Court should exercise its 

discretion to reject the application of Bankruptcy Rule 7023 and to disallow the Apartheid-

Related Putative Class Claims. 

A. The Plaintiffs Failed to Comply with Bankruptcy Rules 9014 and 2019 

15. A plaintiff who seeks to bring a class proof of claim must comply with the 

applicable procedural requirements.  See, e.g., In re Am. Reserve Corp., 840 F.2d 487, 494 (7th 

Cir. 1988) (noting applicability of Bankruptcy Rule 9014 and its procedural requirements); see In 

re Ephedra Prods. Liab. Litig., 329 B.R. at 6-7 (same).  These procedural requirements are not 

complicated.  Because a claim “cannot be allowed as a class claim until the bankruptcy court 
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directs that Rule 23 apply,” the putative class representative must file a motion with the 

bankruptcy court requesting the application of Rule 23.  In re Woodward, 205 B.R. at 368, 370 

(“Rule 23 does not say who must make a timely motion, but the duty ordinarily falls on the 

proponent of the class action.”).  In addition, a purported agent or class representative is required 

to file a verified statement of multiple creditor representation pursuant to Bankruptcy Rule 2019.  

See Fed. R. Bankr. P. 2019. 

16. The requirement that a class claimant timely move under Bankruptcy Rule 

9014 to incorporate Rule 23 is intended to protect a debtor’s estate from undue delay of the 

debtor’s plan process.  See In re Thomson McKinnon Sec., Inc., 150 B.R. 98, 101 (Bankr. 

S.D.N.Y. 1992).  In In re Woodward, another case in which there was no pre-bankruptcy class 

certification, the court stated that the class claim should be disallowed if the putative class 

representative did not expeditiously move in the bankruptcy case for certification of its class 

claim, as a lengthy certification battle could delay the administration and distribution of the 

bankruptcy estate.  See In re Woodward, 205 B.R. at 370; see also In re Ephedra Prods. Liab. 

Litig., 329 B.R. at 5 (disallowing class products liability claim because “it is simply too late in 

the administration of this Chapter 11 case to ask the Court to apply Rule 23 to class proofs of 

claim.”). 

17. Here, almost a year after the Commencement Date and seven months after 

the Bar Date, the Plaintiffs have not sought permission of the Court to file a class proof of claim, 

or moved for certification of the classes.  Moreover, the alleged classes arguably include a 

majority of the citizens of a nation of significant size.  As a result, if allowed to proceed, the 

Apartheid-Related Putative Class Claims and the need to estimate and liquidate these 

unliquidated claims would unduly delay the administration of the Debtors’ estates and their 



 

US_ACTIVE:\43262062\13\72240.0635  
 12 

ability to consummate a plan of liquidation (“Plan”) because the adjudication of the claims and 

the attendant class-certification issues could take months.  Accordingly, this Court should 

enforce these procedural requirements and disallow the Apartheid-Related Putative Class 

Claims.  See, e.g., In re Woodward, 205 B.R. at 369-71; In re Thomson, 150 B.R. at 100-01; In 

re Thomson, 133 B.R. at 41; In re Zenith Labs., Inc., 104 B.R. 659, 664 (D.N.J. 1989); In re 

Ephedra Prods. Liab. Litig., 329 B.R. at 6-7.  

18. Further, Bankruptcy Rule 2019(a) requires purported agents representing 

more than one creditor to file a verified statement setting forth the basis of that representative’s 

right to act for the represented creditors.  Among other things, the required verified statement 

must list the name and address of the creditors, the nature and amount of the creditors’ claims, 

the agent’s specific authority empowering him to act on behalf of the creditors, and the relevant 

facts and circumstances surrounding the employment of the agent.  See In re Elec. Theatre Rests. 

Corp., 57 B.R. 147, 148-49 (Bankr. N.D. Ohio 1986). 

19. Bankruptcy Rule 2019 is a “comprehensive regulation of representation in 

. . . Chapter 11 reorganization cases.”  Fed. R. Bankr. P. 2019 (Advisory Committee Note).  

Accordingly, noncompliance with the Rule constitutes grounds for not recognizing a class proof 

of claim.  See Reid, 886 F.2d at 1471 (“Failure to comply with Rule 2019 is cause for denial of 

the proof of claim.”); In re Baldwin-United Corp., 52 B.R. 146, 148 (Bankr. S.D. Ohio 1985) 

(ruling that claimants’ failure to comply with Rule 2019(a) barred their ability to file class proof 

of claim); In re GAC Corp., 681 F.2d 1295, 1299 (11th Cir. 1982) (affirming disallowance of 

class proof of claim filed on behalf of debtor’s debenture holders where, among other things, 

proposed class representative failed to comply with the predecessor of Rule 2019). 
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20. Further, neither the Plaintiffs nor their counsel can qualify as an 

authorized agent pursuant to Bankruptcy Rule 3001(b).  Assuming arguendo, however, that the 

Plaintiffs or their counsel could be considered authorized agents, both have failed to file a 

verified statement to comply with the requirements of Bankruptcy Rule 2019(a).  Accordingly, 

the Court should not exercise discretion to apply Bankruptcy Rule 7023 to the Apartheid-Related 

Putative Class Claims. 

B. Allowing the Apartheid-Related Putative Class Claims to Proceed as Class 
Actions Will Not Be Effective or Efficient 

21. For a class action to proceed, “the benefits that generally support class 

certification in civil litigation must be realizable in the bankruptcy case.”  In re Woodward, 205 

B.R. at 369 (citing In re Mortgage & Realty Trust, 125 B.R. 575, 580 (Bankr. C.D. Cal. 1991)).  

In this case, neither the purported classes nor the Court would benefit from recognizing the class 

proofs of claim and allowing class actions to proceed.   

22. The Apartheid-Related Putative Class Claims do not provide for the most 

effective or efficient means of determining the rights of the members of the Putative Classes.  

First, a class proof of claim is not appropriate if individual issues of fact would predominate over 

any questions common to the members of the putative class, as would be the case with the 

Apartheid-Related Class Claims, as explained in further detail below.  

23. Second, in general, the Bankruptcy Code and Bankruptcy Rules can 

provide the same benefits and serve the same purposes as class action procedures in normal civil 

litigation.  See In re Woodward, 205 B.R. at 376 (“a bankruptcy proceeding offers the same 

procedural advantages as the class action because it concentrates all the disputes in one forum”); 

3 Newburg on Class Actions, Ch. 20 (Class Actions Under the Bankruptcy Laws) § 20.01 at 581 
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(commenting that “bankruptcy proceedings are already capable of handling group claims, which 

operate essentially as statutory class actions.”); see also In re Standard Metals Corp., 817 F.2d 

625, 632 (10th Cir.), reh’g granted, 839 F.2d 1383 (10th Cir. 1987), cert. dismissed, 488 U.S. 

881 (1988) (“The historical reason for allowing a class of individuals to join in filing a common 

suit is to avoid a multiplicity of suits in a variety of forums . . . But since the bankruptcy court 

has complete control over the bankrupt’s estate, there really is little reason to fear multiple or 

repetitious litigation.”) (internal quotations and citations omitted).  Because “[a] bankruptcy 

proceeding is equipped to resolve multiple claims against that estate,” “[t]here is no need for the 

class to file as a class.”  See In re Standard Metals Corp., 817 F.2d at 632. 

24. Third, the bankruptcy claims process is, in some respects, superior to class 

action procedures.  As the court observed in In re Woodward: 

[W]hile the class action ordinarily provides compensation that 
cannot otherwise be achieved by aggregating small claims, the 
bankruptcy creditor can, with a minimum of effort, file a proof of 
claim and participate in distributions.  In addition, there may be 
little economic justification to object to a modest claim, even 
where grounds exist.  Hence, a creditor holding such a claim may 
not have to do anything more to prove his case or vindicate his 
rights. 

205 B.R. at 376 (citations omitted).  Here, notwithstanding the chance to do so, none of the 

members of the Putative Classes, save for the named Plaintiffs, filed a claim against the Debtors.  

As a result, there is no reason to believe that a significant number, if any, would file claims if 

given a second opportunity via the class action notice process.  In any event, the Debtors should 

not be forced to pay for the costs of any additional notice. 

25. The fact that the Plan that is to be filed by the Debtors is a chapter 11 plan 

of liquidation lends further support for denying allowance of a class proof of claim in these 
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cases.  See In re Thomson, 133 B.R. at 41.  “The costs and delay associated with class actions are 

not compatible with liquidation cases where the need for expeditious administration of assets is 

paramount so that all creditors, including those not within the class, may receive a distribution as 

soon as possible.”  Id.  “Creditors who are not involved in class litigation should not have to wait 

for the payment of their distributive liquidated share while the class action grinds on.”  Id.  To 

have a portion of the Debtors’ estates be set aside, without knowing the identity or merit of the 

claims held by the members of the Putative Classes, would result in extreme prejudice to the 

Debtors’ estates and would be unfair to other creditors.  All the Debtors’ creditors should not be 

forced to wait for payment of their distribution while the Apartheid-Related Putative Class 

Claims are litigated and the estates’ remaining assets are depleted, particularly where here each 

class member’s claim would be based on entirely individualized facts and circumstances giving 

rise to the alleged injury.   

C. The Apartheid-Related Putative Class Claims Were Not Certified Prior to 
the Commencement Date 

26. A number of courts have held that class proofs of claim may be 

inappropriate where a class representative was not certified prepetition in a nonbankruptcy 

forum.  See, e.g., In re Trebol Motors Distrib. Corp., 220 B.R. 500, 502 (B.A.P. 1st Cir. 1998); 

In re Sacred Heart Hosp., 177 B.R. at 23; In re Ret. Builders, Inc., 96 B.R. 390, 391 (Bankr. 

S.D. Fla. 1988); In re Ephedra Prods. Liab. Litig., 329 B.R. at 5; In re Bally Total Fitness, 402 

B.R. at 620.  The court in Sacred Heart Hospital held that use of the class proof of claim device 

in bankruptcy cases may be appropriate in certain contexts, but “such contexts should be chosen 

most sparingly.”  In re Sacred Heart Hosp., 177 B.R. at 22.  Specifically, the Sacred Heart 

Hospital court noted that cases where (i) a class has been certified prepetition by a 
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nonbankruptcy court, or (ii) a class action has been filed and allowed to proceed as a class action 

in a nonbankruptcy forum for a considerable time prepetition, may present appropriate contexts 

for recognizing a class proof of claim.  See id.   

27. The Putative Classes in the Apartheid-Related Putative Class Claims were 

not certified at the time of the Debtors’ chapter 11 filing, and they remain uncertified today.  

Moreover, the Debtors have been unable to find a single bankruptcy case within the Second 

Circuit in which a pre-certification class claim was allowed. 

D. Adequate Notice of the Bankruptcy Case and the Bar Date Was Provided to 
the Members of the Putative Classes 

28. One of the principal goals of the Bankruptcy Code is to ensure that 

creditors of equal rank receive equal treatment in the distribution of a debtor’s assets.  The 

Bankruptcy Code and Bankruptcy Rules, therefore, require creditors to file proofs of claim 

before a bar date.  See 11 U.S.C. § 502(b)(9); Fed. R. Bankr. P. 3003(c)(3).  Regardless of how 

worthy their claims may be, claimants who fail to file before an applicable bar date “shall not be 

treated as a creditor with respect to such claim for the purposes of voting and distribution.”  Fed. 

R. Bankr. P. 3003(c)(2).  These same procedural hurdles must be met by all creditors. 

29. In determining whether a class proof of claim should be allowed, courts 

consider whether adequate notice of the bar date was afforded to potential class members.  See In 

re Jamesway Corp., 1997 WL 327105, at *8.  As that court stated:   

The proper inquiry is whether [the debtor] acted reasonably in 
selecting means likely to inform persons affected by the Bar Date 
and these chapter 11 proceedings, not whether each claimant 
actually received notice . . . [a]s to those plaintiffs who might not 
have received actual notice of the Bar Date, we find that by 
complying with the terms of the Bar Date Order, mailing a Claim 
Package to every known creditor and publishing notice of the Bar 
Date, [the Debtor’s] actions satisfy due process.” 
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Id. (internal citations omitted). 

30. In this case, the putative members in the Plaintiffs’ proposed classes 

received proper notice of the Debtors’ chapter 11 cases and the Bar Date in accordance with the 

provisions of the Bar Date Order.  At great expense to their estates, the Debtors published notice 

of the Bar Date internationally in The Financial Times (Worldwide Edition – distributed 

throughout South Africa), The Wall Street Journal (Global Edition – distributed throughout 

South Africa), USA Today (Monday through Thursday, distributed throughout South Africa), The 

New York Times (National), Detroit Free Press, Detroit News, LeJournal de Montreal (French), 

Montreal Gazette (English), The Globe and Mail, (National), and The National Post.  (See Bar 

Date Order at 7.)  Providing individual notice to all members of the Putative Classes would be 

impossible or, at minimum, prohibitively expensive, as the putative members of the Botha 

Putative Class Claims include a sub-set of “all black South Africans,” (see Botha Compl. ¶ 149), 

and, as described in further detail below, it is not possible to identify the members of the Putative 

Classes in either the Botha Putative Class Claims or the Balintulo Putative Class Claim.   

31. Because the Debtors have provided notice by publication to the members 

of the Putative Classes encompassed by the Apartheid-Related Putative Class Claims, it would 

be unfair and unnecessary to burden the Debtors’ estates with the additional cost and associated 

delay of providing these potential claimants with a second notice.  Moreover, the only type of 

notice the Debtors could reasonably provide these persons today would be another publication 

notice, effectively duplicating the notice they have already been provided and extending the Bar 

Date for a particular sub-group of general unsecured creditors who are not entitled to special 

treatment under the Bankruptcy Code.  Further, the members of the Putative Classes who failed 

to file proofs of claim could not be said to have relied on the filing of the Apartheid-Related 
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Putative Class Claims because the Putative Classes were not certified as of the Bar Date.   See In 

re Jamesway Corp., 1997 WL 327105, at *10 (denying motion for class certification of class 

claim where “[n]o class was pre-certified such that purported class members who did not chose 

to file a proof of claim should or could have had any reasonable expectation that they need not 

comply with the Bar Date Order”).  Since not a single such member of the Putative Classes filed 

an individual claim prior to the Bar Date (save for the named Plaintiffs), it is highly unlikely that 

many, if any at all, would file claims if given a second opportunity, but the estate would suffer 

unnecessary costs of notice. 

II. The Apartheid-Related Putative Class Claims 
Cannot Satisfy the Requirements of Rule 23 

32. Even if this Court were to permit the Botha Plaintiffs and the Balintulo 

Plaintiffs to file class claims, the Apartheid-Related Putative Class Claims would not satisfy Rule 

23.  To proceed as class claims, the Apartheid-Related Putative Class Claims must also meet all 

four requirements of subsection (a) of Rule 23 as made applicable to bankruptcy cases by 

Bankruptcy Rule 7023.  See Moore v. PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002).  

See also In re Woodward, 205 B.R. at 371.  Rule 23(a) provides:  

(a)  One or more members of a class may sue or be sued as representative parties on 
behalf of all only if:  

(1)  the class is so numerous that joinder of all members is 
impracticable;  

(2)  there are questions of law or fact common to the class;  

(3)  the claims or defenses of the representative parties are typical 
of the claims or defenses of the class; and  

(4)  the representative parties will fairly and adequately protect the 
interests of the class.   

Fed. R. Civ. P. 23(a).  
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33. In addition, to proceed as a class claim, the Apartheid-Related Putative 

Class Claims must satisfy subsection (b)(3) of Rule 23, as the Apartheid-Related Putative Class 

Claims seek monetary damages.  See In re Drexel Burnham Lambert Group, Inc., 960 F.2d 285, 

290 (2d Cir. 1992), cert. dismissed, 506 U.S. 1088 (1993).  For purposes of this objection, Rule 

23(b)(3) provides in relevant part:  

the court finds that the questions of law or fact common to the 
members of the class predominate over any questions affecting 
only individual members, and that a class action is superior to 
other available methods for the fair and efficient adjudication of 
the controversy.  

Fed. R. Civ. P. 23(b)(3). 

34. As set forth below, class treatment is inappropriate because the members 

of the Putative Classes are not properly identifiable.  Further, numerous individual issues of fact 

would predominate over any common questions, because the Plaintiffs are neither typical of 

those in the Putative Classes nor adequate class representatives.  Moreover, class treatment is 

neither efficient nor superior in these circumstances.  The Plaintiffs’ claims raise a host of 

individual issues of fact regarding the right to recovery of each member of the Putative Classes.  

These individual issues would require “mini trials” as to each class member’s right to relief, a 

result that courts have repeatedly found requires denial of class certification. 

A. The Members of the Putative Classes Are Not Properly Identifiable 

35. Inherent in Rule 23 is the requirement that a proposed class be 

“identifiable” or ascertainable.  See In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. 

Litig., 209 F.R.D. 323, 336-37 (S.D.N.Y. 2002).  Class membership should be decided on 

“objective criteria that are administratively feasible for the Court to rely on to determine whether 

a particular individual is a member of the class.”  Fears v. Wilhelmina Model Agency, Inc., No. 
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02 Civ. 4911, 2003 WL 21659373, at *2 (S.D.N.Y. July 15, 2003) (citing In re MTBE Prods. 

Liab. Litig., 209 F.R.D. at 336)).  This requirement is not satisfied if a court must conduct a 

merits inquiry merely to determine who is included in the proposed class.  For example, the 

membership of a class defined as “all individuals harmed by defendants’ negligence” would not 

be ascertainable, because a court would need to determine if the defendant was negligent and 

who was harmed by such negligence merely to identify the putative class members.  See 

Barasich v. Shell Pipeline Co., LP, No. Civ. A. 05-4180, 2008 WL 6468611, at *4 (E.D. La. 

June 19, 2008) (striking class allegations of class defined as “[a]ll commercial oystermen whose 

oyster leases were contaminated by oil discharged during Hurricane Katrina due to the 

negligence of defendants”).  The class definitions in the Botha and the Balintulo Complaints 

suffer from this precise defect. 

36. The proposed class alleged in the Botha Complaint consists of South 

African citizens who “suffered injuries as a result of Defendants’ violations of the law of nations 

by their complicity in such violations caused by South African state officials . . . or by their 

actions in replicating the apartheid system in their own internal operations.”  (Botha Compl. ¶ 

149.)  Thus, to determine class membership, the Court would need to first determine whether the 

Debtors violated the law of nations.6  This is precisely the type of merits inquiry that is 

prohibited.  See Barasich, 2008 WL 6468611, at *4. 

37. The proposed classes in the Balintulo Complaint suffer from similar 

problems.  The Balintulo Complaint sets out four class definitions  an “extrajudicial killing” 

class; a “torture” class; a “detention” class; and a “cruel treatment” class.  (Balintulo Compl. ¶ 

                                                 
6 Of course, the inquiry would not stop there.  The Court would then need to determine, inter alia, the nature of each 
class member’s injury and the cause of the alleged injury. 
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36.)  These class definitions define each class in terms of the very alleged breaches of 

international law that they ultimately would have to prove in order to prevail; for example, that 

the “extrajudicial killing” class members each represent someone who was actually subject to an 

“extrajudicial killing,” or that each “torture” class member was actually subject to “torture.” 

38. Further, to determine class membership, the Court would be required to 

ascertain, among other things, (i) the actor who caused each injury to each member of the 

Putative Classes, (ii) the extent of the Debtors’ alleged complicity, if any, in the alleged act 

resulting in the injury, and, (iii) at least as to the Botha Putative Class Claim, each putative class 

member’s race.  The scope of this task is made stark by considering that the putative class 

periods span thirty-four (34) years, from 1960 to 1994, for the Balintulo Putative Class Claim, 

and twenty-one (21) years, from 1973 to 1994, for the Botha Putative Class Claim7 and there are, 

by Plaintiffs’ estimate, over 80,000 opponents of apartheid who were detained, (Balintulo 

Compl. ¶ 37), over 12,000 civilian deaths caused by the South African security forces, (id.), over 

20,000 civilian injuries caused by the South African security forces,  and, (id.), 16.5 million 

South Africans who were criminalized and harassed, (id. ¶ 57), four million people who were 

forcibly removed from their homes and land, (id.), and an estimated 12 million “Blacks [who] 

were unlawfully arrested and convicted” for violations of South Africa’s laws requiring citizens 

to “produce a passbook on demand.”  (Id. ¶ 63.) 

39. Accordingly, there are no “objective criteria that are administratively 

feasible for the Court to rely on to determine whether a particular individual is a member of the 

class.”  See In re MTBE Prods. Liab. Litig., 209 F.R.D. at 337, n.20; Dunnigan v. Metro. Life 

                                                 
7 See Balintulo Compl. ¶ 36 (alleging class period from 1960 to 1994); Botha Compl. ¶  149 (alleging class period 
from 1973 to 1994). 
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Ins. Co., 214 F.R.D. 125, 135 (S.D.N.Y. 2003).  Thus, the members of the Putative Classes are 

not properly ascertainable or identifiable under Rule 23, and the Apartheid-Related Putative 

Class Claims should be disallowed. 

B. Numerous Individual Issues Predominate Over Common Questions 

40. Further, individual issues predominate over common questions of fact or 

law.  Plaintiffs essentially allege a mass tort.  See Presbyterian Church of Sudan v. Talisman 

Energy, Inc., 226 F.R.D. 456, 483 (S.D.N.Y. 2005) (holding claims brought under Alien Tort 

Statute for crimes against humanity, extrajudicial killing, torture, rape, and other violations of 

international law were analogous to mass tort litigation for purposes of class certification 

determinations).  Because mass torts usually involve critical individualized issues, including 

causation and damages, “the majority of courts refuse to certify mass tort actions brought 

pursuant to Rule 23(b)(3).”  In re MTBE Prods. Liab. Litig., 209 F.R.D. at 349 (denying 

certification of a class of residential well owners whose wells were fouled by MTBE), citing 

Georgine v. Amchem Prods., Inc., 83 F.3d 610, 626-27 (3d Cir. 1996), aff'd sub nom., Amchem 

Prods., Inc. v. Windsor, 521 U.S. 591, 628 (1997) (affirming decertification of an asbestos injury 

class); In re Am. Med. Sys., Inc., 75 F.3d 1069, 1084-85 (6th Cir. 1996) (reversing certification 

of penile implant liability claims); Boughton v. Cotter Corp., 65 F 3d 823, 827-28 (10th Cir. 

1995) (affirming denial of class certification in environmental tort action); see also In re Agent 

Orange Prod. Liab. Litig., 818 F.2d 145, 164-66 (2d Cir. 1987) (sharply criticizing use of class 

action device in mass tort cases due to inherent problems of individualistic causation, resulting 

inefficiency and adequacy), cert. denied, 484 U.S. 1004 (1988).   

41. In this regard, courts in this District considering whether to certify a class 

in cases alleging claims similar to the Apartheid-Related Class Claims have refused to do so.  



 

US_ACTIVE:\43262062\13\72240.0635  
 23 

See, e.g., Talisman Energy, 226 F.R.D. at 483 (denying class certification by former residents of 

southern Sudan under Alien Tort Claims Act alleging genocide, crimes against humanity, and 

other violations of international law); see also Kpadeh v. Emmanuel, 261 F.R.D. 687, 690-93 

(S.D. Fla. 2009) (denying class certification for claims brought under Alien Tort Claims Act 

where inquiries regarding torture and other abuses allegedly committed were necessarily fact and 

case specific as to each plaintiff).  In Talisman Energy, current and former residents of southern 

Sudan brought suit under the Alien Tort Statute against a Canadian energy company and the 

government of Sudan, alleging that they were victims of extrajudicial killing, genocide, crimes 

against humanity, torture, rape, and other violations of international law, resulting from the 

defendants’ collaboration to perpetrate ethnic cleansing against the plaintiffs for the purpose of 

creating a secure buffer zone that facilitated the development of oil reserves in Sudan.  226 

F.R.D. at 457.  The plaintiffs sought certification of a putative class of: 

All non-Muslim, African Sudanese inhabitants of blocks 1, 2 or 4 or Unity 
State as far south as Leer and areas within ten miles thereof at any time 
during the period January 1, 1997 to June 15, 2003, who were injured 
during that period by acts of the Sudanese military or allied militia 
constituting genocide, extra-judicial killing, enslavement, forced 
displacement, attacks on civilians constituting war crimes, confiscation 
and destruction of property, torture or rape. 
 

Id. at 458.  The total number of people estimated to fall within the class definition was 

from 114,000 to 250,000, and the claims involved hundreds of separate attacks.  See id. at 

482.   

42. In Talisman, the court denied class certification because the plaintiffs 

would have to show with respect to each individual class member that the injuries for which they 

are claiming damages were actually caused by the campaign of genocide and crimes against 

humanity targeting non-Muslim African Sudanese; and, to do that, factual questions that were 
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individual to each attack would have to be determined.  Id. at 482.  Given the need for evidence 

of proximate causation, and the allegations involving hundreds of thousands of class members, 

hundreds of individual attacks, the massive geographic area involved, and the six-and-a-half year 

time period, the court found that “the challenge of presenting that individualized proof on behalf 

of thousands of class members, even if it were logically feasible, will quickly dominate the proof 

regarding the common issues.”  Id. at 482-84.   

43. The parallels between the putative class in Talisman that Judge Cote 

evaluated and the Putative Classes in the Apartheid-Related Putative Class Claims are plain.  In 

both cases, (i) the proposed class definitions link class membership with the merits of plaintiffs’ 

claims; (ii) the alleged liability of the corporate defendant stems from the alleged activities of a 

sovereign nation; (iii) the putative class period spans many years; and (iv) the allegations involve 

hundreds (if not thousands or millions, in the case of the Apartheid-Related Putative Class 

Claims) of individual attacks.  Here, too, each member of the Putative Classes would be required 

to show that the act that caused the harm he or she is alleged to have suffered was the product of 

the collaboration between the Debtors and the “Apartheid regime.”  The impossibility of this task 

is apparent in the face of a class consisting of “many thousands” 8 and perhaps millions of 

individuals,9 alleged to have been injured in separate instances, occurring at different times over 

several decades and spread across the entire country of South Africa.   

44. In Aguinda v. Texaco, Inc., 142 F. Supp. 2d 534 (S.D.N.Y. 2001), aff’d, 

303 F.3d 470 (2d Cir. 2002), Judge Rakoff expressed similar doubts under like circumstances.  

                                                 
8 (See Botha Compl. ¶ 151 (“Plaintiffs believe there are many thousands of members of the class. . .”).) 

9 (See Balintulo Compl. ¶ 37 (“The exact number and identities of all class members is [sic] not currently known, 
but Plaintiffs believe that each proposed class numbers in the thousands.”).) 
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There, citizens of Peru and Ecuador brought suit under the Alien Tort Claims Act alleging that 

Texaco polluted rain forests and rivers in connection with its oil operations.  In rejecting 

plaintiffs’ assertion that forum non conveniens dismissal was inappropriate because Ecuador 

lacked a class action mechanism, the Court opined that: 

It seems doubtful . . . that the instant cases would qualify for class action 
status even if they were to remain in the United States . . ..  It is  . . . 
obvious that the multiplicity of ways in which plaintiffs allege the 
Consortium’s activities have directly or indirectly impacted various 
plaintiffs’ interests, or will impact them in the future, renders it 
problematic whether questions of law or fact common to the members of 
the class predominate over questions affecting individual members.  Even 
the bare question of liability could not readily be handled as a class action, 
given the multiple causation issues raised by plaintiffs’ claims of indirect 
injuries extending over hundreds of miles and dozens of years and 
affecting individual members of the classes . . . in a multitude of different 
ways. 
 

Id. at 541. 

45. Each of these cases makes plain that, given the individualized proof 

necessary to support each claim for each member of the Putative Classes that he or she was 

harmed as a consequence of some action of the Apartheid regime aided and abetted by the 

Debtors, common issues of law and fact will not predominate over individual issues peculiar to 

individual plaintiffs. 

C. The Plaintiffs Cannot Establish that a Class Action Is Superior to Other 
Available Methods for Fairly and Efficiently Adjudicating This Controversy 

46. In addition to the requirement that common questions of law or fact must 

predominate over individual issues, the Plaintiffs must also establish “that a class action is 

superior to other available methods for fairly and efficiently adjudicating the controversy.”  Fed. 

R. Civ. P. 23(b)(3).  Given the vast number of individual variations of fact that would be 

involved with allowing this case to proceed as a worldwide class action, the action would be 
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unmanageable as a single trial.  The issue of MLC’s liability would have to be litigated in 

thousands of trials which, even if logistically feasible, would violate the constitutional mandate 

that “entitles parties to have fact issues decided by one jury, and prohibits a second jury from 

reexamining those facts and issues.”  Castano v. Am. Tobacco Co., 84 F.3d 734, 750 (5th Cir. 

1996) (denying certification for lack of superiority); see also In re Rhone-Poulec Rohrer Inc., 51 

F.3d 1293, 1303 (7th Cir.), cert. denied, 516 U.S. 867 (1995) (same); In re Masonsite Corp. 

Hardboard Siding Prods. Liab. Litig., 170 F.R.D. 417, 427 (E.D. La. 1997) (same).  Given that a 

class action is not manageable in this case, it is not superior to other available methods for fairly 

and efficiently adjudicating the controversy, and thus the Putative Classes cannot meet the 

requirements of Rule 23. 

47. Moreover, because the members of the Putative Classes overwhelmingly 

live outside the United States, the Debtors are vulnerable to being haled into foreign courts by 

individuals making claims mirroring those asserted here.  Even if subsequent putative plaintiffs 

receive actual notice of this action and the opportunity to opt out of the class, foreign courts will 

not enforce a class judgment of this Court, on the grounds that United States class action 

procedures that bind putative class members who have not affirmatively manifested their consent 

to be bound by the judgment of a United States court are inconsistent with their domestic 

policies.  See Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 996-97 (2d Cir. 1975) (directing 

that foreign plaintiffs be dropped from class because England, Germany, Switzerland, Italy and 

France would not recognize a U.S. judgment as binding on their citizens, even where citizens had 

received actual notice of their opt-out right), cert. denied sub nom. Bersch v. Arthur Andersen & 

Co., I.O.S., 423 U.S. 1018 (1975); CL-Alexanders Laing & Cruickshank v. Goldfeld, 127 F.R.D. 

454, 459 (S.D.N.Y. 1989) (denying class certification because, among other reasons, a British 
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court would not give effect to a U.S. judgment barring further litigation); Ansari v. N.Y. Univ., 

179 F.R.D 112, 117 (S.D.N.Y. 1998) (refusing to certify class where case law demonstrated that 

at least six prospective class members are residents of countries that would not give preclusive 

effect to a class action judgment).  In sum, any judgment that this Court ultimately would render 

will not prohibit all members of the Putative Classes from opting out and litigating their claims 

based on a timely-filed class claim or extra-territorial jurisdiction.  For this reason, the 

Apartheid-Related Putative Class Claims should be disallowed. 

D. Neither “Commonality” Nor “Typicality” Can Be Established by the 
Plaintiffs 

48. To proceed as a class claim, Rule 23(a)(2) and Rule 23(a)(3) require that 

the putative class representatives also demonstrate “commonality” and “typicality.”  To establish 

typicality, plaintiffs must show that they are situated similarly to other class members.10  The 

Court cannot “presume” that plaintiffs’ claims are typical of other claims.  Gen. Tel. Co. of Sw. v. 

Falcon, 457 U.S. 147, 158, 160 (1982) (“actual, not presumed, conformance with Rule 23(a) 

remains, however, indispensable”).  

49. The Plaintiffs’ claims are not typical of those alleged on behalf of any of 

their respective Putative Classes.  As described above, due to the sheer number of the individual 

acts that purportedly caused the alleged injuries, there could be no “typical” plaintiff.  See Kurczi 

v. Eli Lilly & Co., 160 F.R.D. 667, 678 (N.D. Ohio 1995) (typicality defeated by need for 

individualized proof of causation); Hurd v. Monsanto Co., 164 F.R.D. 234, 238 (S.D. Ind. 1995) 

                                                 
10 Marisol A. v. Giuliani, 126 F.3d 372, 376 (2d Cir. 1997) (typicality “requires that the claims of the class 
representative be typical of those of the class, and ‘is satisfied when each class member’s claim arises from the same 
course of events, and each member makes similar arguments to prove the defendant’s liability’”) (quoting In re 
Drexel, 960 F.2d at 291); see, e.g., Mace v. Van Ru Credit Corp., 109 F.3d 338, 341 (7th Cir. 1997) (“The  typicality 
and commonality requirements of the Federal Rules ensure that only those plaintiffs or defendants who can advance 
the same factual and legal arguments may be grouped together as a class”).   
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(typicality not met in proposed class action against manufacturer of PCB because no set of 

operative facts established liability and no single proximate cause analysis applied to all class 

members); Ikonen v. Hartz Mountain Corp., 122 F.R.D. 258, 263 (S.D. Cal. 1988) (differences in 

injury and individualized determinations of proximate cause defeated typicality in products 

liability action against manufacturer of allegedly poisonous flea and tick spray).    

E. The Plaintiffs Are Not Adequate Representatives  

50. To establish that it will adequately represent the proposed class, the 

Plaintiffs also must have common interests with the unnamed members of the classes, and it 

must appear that the Plaintiffs will vigorously prosecute the interests of the classes through 

qualified counsel.  See, e.g., Edwards v. McCormick, 196 F.R.D. 487, 495 (S.D. Ohio 2000).  

Initially, without evidence of who actually would comprise the class, a court cannot evaluate 

whether the Plaintiffs have a common interest with the unnamed class members, and any 

determination of adequate representation would be purely speculative.  Id.  Furthermore, the 

required elements that the plaintiffs have “claims or defenses typical of the class” and that they 

can “adequately represent and protect the interests of other members of the class”  are 

intertwined:  “to be an adequate representative, plaintiff must show that his claims are typical of 

the claims of the class.”  See, e.g., Caro v. Procter & Gamble Co., 18 Cal. App. 4th 644, 669 

(1993) (quoting Stephens v. Montgomery Ward, 193 Cal. App. 3d 411, 422 (1st Dist. Ct. App. 

1987)).  As described above, there can be no “typical” plaintiff and, thus, no adequate 

representative for any of the Putative Classes. 

51. Moreover, the burden to move expeditiously for class certification and 

recognition within a bankruptcy proceeding, in compliance with Rule 23(c)(1), falls on the class 

representative and “the class representative’s failure to move for class certification is a strong  
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indication that he will not fairly and adequately represent the interests of the class.”  In re 

Woodward, 205 B.R. at 370.   

52. As the Apartheid-Related Putative Class Claims fail to meet the 

requirements of Rule 23, the Court should not allow them to proceed as class claims, and they 

should be disallowed. 

III. Alternatively, If the Apartheid-Related Putative Class Claims Are Not Expunged, 
They Should Be Subject to an Immediate Estimation Proceeding 

A. Estimation of Claims 

53. In the event that the Court finds it appropriate to permit the Apartheid-

Related Putative Class Claims to proceed as class claims in whole or in part, the Debtors request 

an expedited procedure be established in this Court to quickly liquidate the thousands of 

unliquidated claims of the black South African citizens and an expedited hearing to estimate the 

Apartheid-Related Putative Class Claims pursuant to section 502(c) of the Bankruptcy Code. 

54. Section 502(c) of the Bankruptcy Code mandates the estimation of all 

contingent or unliquidated claims which, if otherwise fixed or liquidated, would unduly delay 

administration of a debtor’s case.  11 U.S.C. § 502(c) (“There shall be estimated for purposes of 

allowance under this section – (1) any contingent or unliquidated claim, the fixing or liquidation 

of which, as the case may be, would unduly delay the administration of the case…”) (emphasis 

added); see also In re Chateaugay Corp., 10 F.3d 944, 957 (2d Cir. 1993); In re Thomson 

McKinnon Sec., Inc., 143 B.R. 612, 619 (Bankr. S.D.N.Y. 1992).  The estimation process is an 

expedient method for setting the amount of a claim that may receive a distributive share from the 

estate.  In re Thomson, 143 B.R. at 619 (citing In re Brints Cotton Mktg., Inc., 737 F.2d 1338, 

1341 (5th Cir. 1984); Bittner v. Borne Chem. Co., Inc., 691 F.2d 134, 135-37 (3d Cir. 1982); In 
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re Interco, Inc., 137 B.R. 993, 995 (Bankr. E.D. Mo. 1992).  Section 502(c) of the Bankruptcy 

Code is designed to (1) avoid the need to await resolution of pending lawsuits to determine 

issues of liability or the amount owed by means of anticipating and estimating the likely 

outcomes of these actions, and (2) promote fair distribution to creditors through the realistic 

assessment of uncertain claims.  See In re S. Cinemas, Inc., 256 B.R. 520, 533 (Bankr. M.D. Fla. 

2000) (citing In re Ford, 967 F.2d 1047, 1053 (5th Cir.), reh’g denied, 974 F.2d 1337 (5th Cir. 

1992)).  

55. Bankruptcy Code section 502(c), thus, contains two requirements before a 

bankruptcy court must proceed to estimate a claim:  (1) the court must determine that the claim is 

either contingent or unliquidated, and (2) the court must determine that the time necessary to fix 

or liquidate the claim would unduly delay administration of the case.  In re Apex Oil Co., 107 

B.R. 189, 193 (Bankr. E.D. Mo. 1989).  Section 502(c)(1) is drafted in the disjunctive.  See 11 

U.S.C. § 502(c) (“There shall be estimated for purposes of allowance under this section – (1) any 

contingent or unliquidated claim…”) (emphasis added).11  “‘Liquidated’ denotes the ability to 

readily and precisely compute the amount due; the test is whether the amount ‘is capable of 

ascertainment by … a simple computation.’”  Id.  Congress deliberately included unliquidated 

claims in the Bankruptcy Code’s definition of a claim and made provision for their estimation to 

permit the broadest possible relief in the bankruptcy court and to ensure that virtually all 

obligations to pay money would be amenable to treatment in bankruptcy.  See In re CD Realty 

Partners, 205 B.R. 651, 655-56 (Bankr. D. Mass. 1997).   

                                                 
11 Courts have defined contingent claims as claims where liability attaches and is dependent upon the happening of 
some future event.  See, e.g., In re Mazzeo, 131 F.3d 295, 300 (2d Cir. 1997) (“A claim is not contingent if it has 
come into existence and is capable of being enforced at the time the petition is filed.”). 
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56. Some courts simply assume that a trial will unduly delay administration of 

the case and proceed to estimate the creditors’ unliquidated claims.  See, e.g., In re Poole 

Funeral Chapel, Inc., 63 B.R. 527, 528-32 (Bankr. N.D. Ala. 1986).  Other courts examine the 

size and magnitude of a debtor’s contingent and unliquidated claims to determine if a full trial on 

the claims would unduly delay the chapter 11 cases.  See, e.g., In re Johns-Manville Corp., 45 

B.R. 823, 826 (S.D.N.Y. 1984).  Other factors considered by courts include whether discovery in 

the underlying matter had commenced and the anticipated length of a trial process, including 

appeals.  See In re Baldwin-United Corp., 55 B.R. 885, 888 (Bankr. S.D. Ohio 1985).   

57. A court may authorize the estimation and approximation of the allowed 

amount of a contingent or unliquidated claim using “whatever method is best suited to the 

circumstances” at issue and recognizing that absolute certainty is not possible.  In re Thomson, 

143 B.R. at 619; In re Brints Cotton Mktg., 737 F.2d at 1341.  Additionally, Section 105 of the 

Bankruptcy Code provides that a bankruptcy court “may issue any order, process, or judgment 

that is necessary or appropriate to carry out the provisions of [the Bankruptcy Code].”  See 11 

U.S.C. § 105.  Although a court is bound by the legal rules that govern the ultimate value of the 

claim, it has wide discretion in establishing the method to be used to arrive at an estimate of the 

value of a claim or claims.12   Whatever procedure the Court chooses to estimate a claim, it must 

be consistent with the policy underlying chapter 11 that the process be “accomplished quickly 

                                                 
12 In re Brints Cotton Mktg., 737 F.2d at 1341; see, e.g., In re Windsor Plumbing Supply Co., 170 B.R. 503 (Bankr. 
E.D.N.Y. 1994) (claim estimated based on review of the documents submitted); In re Nova Real Estate Inv. Trust, 
23 B.R. 62 (Bankr. E.D. Va. 1982) (claim estimated based on review of pleadings, briefs, and a one-day hearing); In 
re Baldwin-United Corp., 55 B.R. 885 (approximate $300 million claim estimated at zero in the context of summary 
trial); In re Lane, 68 B.R. 609, 612 (Bankr. D. Ha. 1986) ($5 million claim estimated at $550,000 solely on 
pleadings and briefs); In re Seaman Furniture Co. of Union Square, Inc., 160 B.R. 40, 42 (S.D.N.Y. 1993) ($50 
million claim estimated at $749.07 based on non-binding prepetition arbitration decision); In re White Farm Equip. 
Co., 38 B.R. 718 (N.D. Ohio 1984) (products liability claim estimated by special master rather than jury). 
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and efficiently.”  See Bittner, 691 F.2d at 137 (citing 124 Cong. Rec. H. 11101- H. 11102 (daily 

ed. Sept. 28, 1978)). 

B. The Apartheid-Related Putative Class Claims Must Be Estimated If the 
Claims Are Not Expunged 

58. The Apartheid-Related Putative Class Claims are contingent and 

unliquidated because their value is not a matter of a simple computation.  As filed, the 

Apartheid-Related Putative Class Claims seek damages that are “TBD,” meaning, apparently, “to 

be determined,” and admit that the amounts of the claims are “contingent based on pending 

litigation as outlined in the attached complaint” (see Balintulo Class Claim at Rider; Botha Class 

Claim at 1, Rider), and the Debtors dispute the validity of the Apartheid-Related Putative Class 

Claims.13  Due to the potential magnitude of the Apartheid-Related Putative Class Claims, the 

Plan cannot be confirmed until the Apartheid-Related Putative Class Claims are liquidated.  

Liquidating the Apartheid-Related Putative Class Claims by methods other than estimation 

proceedings pursuant to section 502(c) of the Bankruptcy Code would undoubtedly severely 

delay administration of the Debtors’ cases. 

59. Thus, unless the Apartheid-Related Putative Class Claims are disallowed 

in their entirety, estimation is mandatory.  Further, given the large number of potential Class 

Members, the Plaintiffs should be required to monetize their claims. 

Notice 

60. Notice of this Motion has been provided to counsel for the Botha Plaintiffs 

and counsel for the Balintulo Plaintiffs and to the parties in interest in accordance with the Third 

Amended Order Pursuant to 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 1015(c) and 9007 
                                                 
13 The Debtors reserve all rights to object to the Apartheid-Related Class Claims on substantive and procedural 
grounds, including, but not limited to, their failure to state a claim for relief. 
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Establishing Notice and Case Management Procedures, dated April 29, 2010 [Docket No. 5670].  

The Debtors submit that such notice is sufficient and no other or further notice need be provided.   

61. No previous request for the relief sought herein has been made by the 

Debtors to this or any other Court. 

WHEREFORE the Debtors respectfully request entry of an order granting the 

relief requested herein and such other and further relief as is just.   

Dated: New York, New York 
 May 21, 2010 
 

/s/ Joseph H. Smolinsky        
Harvey R. Miller 
Stephen Karotkin 
Joseph H. Smolinsky 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 

Attorneys for Debtors  
and Debtors in Possession 



HEARING DATE AND TIME: June 29, 2010 at 9:45 a.m. (Eastern Time) 
RESPONSE DEADLINE: June 22, 2010 at 4:00 p.m. (Eastern Time) 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------x 

: 
In re       :  Chapter 11 Case No. 

:  
MOTORS LIQUIDATION COMPANY, et al.,  :  09-50026 (REG) 
         f/k/a General Motors Corp., et al. : 

: 
Debtors.  : (Jointly Administered) 

: 
---------------------------------------------------------------x 
 
 

ORDER GRANTING DEBTORS’ OBJECTION  
TO PROOFS OF CLAIM NOS. 1206, 7587, AND 10162  

 
Upon the Objection dated May 21, 2010, (the “Objection”) to Proofs of Claim 

Nos. 1206 and 7587 filed by Tozamile Botha, William Daniel Peters, Msitheli Wellington 

Nonyukela, Mantoa Dorothy Molefi, Nothini Betty Dyonashe, Nonkululeko Sylvia Ngcaka, 

Mirriam Mzamo, Mncekeleli Henyn Simangentloko, and Hans Langford Phiri, and to Proof of 

Claim No. 10162 filed by Sakwe Balintulo, Dennis Vincent Frederick Brutus, Mark Fransch, 

Elsie Gishi, Lesiba Kekana, Archington Madondo, Mpho Alfred Masemola, Michael Mbele, 

Mamosadi Catherine Mlangeni, Reuben Mphela, Thulani Nunu, Thandiwe Shezi, and Thobile 

Sikani (collectively, the “Apartheid-Related Putative Class Claims”) of Motors Liquidation 

Company (f/k/a General Motors Corporation) and its affiliated debtors, as debtors in possession 

(collectively, the “Debtors”), pursuant to section 502(b) of title 11, United States Code (the 

“Bankruptcy Code”), Rule 3007(d) of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), and this Court’s Order Pursuant to Section 502(b)(9) of the Bankruptcy 

Code and Bankruptcy Rule 3003(c)(3) Establishing the Deadline for Filing Proofs of Claim 

(Including Claims under Bankruptcy Code Section 503(b)(9)), and Procedures Relating Thereto 
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and Approving the Form and Manner of Notice Thereof [Docket No. 4079], seeking entry of an 

order disallowing and expunging claim numbers 1206, 7587, and 10162 because the adjudication 

of the Apartheid-Related Putative Class Claims will confer no benefit outside of the bankruptcy 

context and hinder the efficiency of the administration of the estate, the claims fail to comply 

with Bankruptcy Rules 9014 and 2019 and Federal Rule of Civil Procedure 23, all as more fully 

described in the Debtors’ Objection; and due and proper notice of the Objection having been 

provided, and it appearing that no other or further notice need be provided; and the Court having 

found and determined that the relief sought in the Objection is in the best interests of the 

Debtors, their estates, creditors, and all parties in interest and that the legal and factual bases set 

forth in the Objection establish just cause for the relief granted herein; and after due deliberation 

and sufficient cause appearing therefor, it is 

ORDERED that the relief requested in the Objection is granted as provided 

herein; and it is further 

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the 

Apartheid-Related Putative Class Claims are disallowed and expunged in their entirety; and it is 

further 

ORDERED that this Court shall retain jurisdiction to hear and determine all 

matters arising from or related to this Order.  

 
Dated: New York, New York 
 _____________, 2010 
  

         
United States Bankruptcy Judge 



 

 

EXHIBIT A 
 

Botha Putative Class Claim 
Proof of Claim No. 1206 





















































































































 

 

EXHIBIT B 
 

Botha Putative Class Claim 
Proof of Claim No. 7587 























































































































 

 

EXHIBIT C 
 

Balintulo Putative Class Claim 
Proof of Claim No. 10162 

 
 






























































































































































































