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----------------------------------------------------------------x 
                    : 
In re                    : Chapter 11 Case No. 
         :  
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          f/k/a General Motors Corp., et al.   : 
    Debtors.    : (Jointly Administered) 
         : 
         : 
----------------------------------------------------------------x 
 

REPLY OF FIRST UNITED INC. TO DEBTORS’ THIRTY-SECOND OMNIBUS 
OBJECTION TO CLAIMS AND NOTICE OF FILING OF AMENDED PROOF OF 

CLAIM 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
TO THE HONORABLE ROBERT E. GERBER, 
UNITED STATES BANKRUPTCY JUDGE: 
 

1. First United Inc. (“Dealer”) hereby files this: (a) reply to the Thirty-Second 

Omnibus Objection To Claims (the “Objection”) filed by Motors Liquidation Company (f/k/a 

General Motors Corporation) (“MLC”) and its affiliated debtors, as debtors in possession (the 

“Debtors”), and (b) notice of filing of amended proof of claim. 

2. On November 27, 2010, First United filed a proof of claim against the Debtors 

(the “Original Claim”). The Original Claim, without exhibits, is attached hereto as Exhibit 

“1”. 

3. On or about July 2, 2010, the Debtors filed the Objection, asserting that First 

United’s Original Claim is incorrectly classified as a secured claim.  Further, the Debtors 

erroneously assert that the Original Claim “arises from the rejection of an executory contract.  

It is not secured by property of the Debtor’ estate nor is it entitled to priority status.  Pursuant to 

Section 502(g) [of] the Bankruptcy Code this claim is only entitled to a non-priority, general 

unsecured claim.  Accordingly, this claim should be reclassified as a non-priority, general 

unsecured claim.” (See Objection, Exhibit A, page 1.) 

4. The Debtors’ characterization of the Original Claim as a “claim that arises from 

the rejection of an executory contract” is not accurate in as much as the Debtors are asserting 

that the “Debtors’ Motion Pursuant To 11 U.S.C. § 365 Authorizing (A) The Rejection Of 

Executory Contracts And Unexpired Leases With Certain Domestic Dealers And (B) Granting 

Certain Related Relief” (the “Rejection Motion”) was granted by the Court as the Rejection 

Motion relates to First United.  The Rejection Motion was not granted as to First United.  The 

Debtors’ attorneys have advised counsel for First United that the Debtors will clarify this point 
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by way of a supplemental filing with the Court.  To date, no such supplemental filing has been 

made. 

5. To address the Debtors’ assertion that the Original Claim is incorrectly 

classified as a secured claim, on September 17, 2010, First United amended its proof of claim 

(the “Amended Claim”).  The Amended Claim is attached hereto as Exhibit “2”.  The 

Amended Claim addresses, and renders moot, the Debtor’s objection.   

6. First United requests that the Debtors withdraw their Objection, as to the 

Original Claim, or, alternatively, respectfully requests that the Court deny the Objection as to 

the Original Claim as moot.  First United hereby reserves all of its rights and remedies in 

respect of the Amended Claim. 

DATED: September 17, 2010  LEVENE, NEALE, BENDER, YOO  
& BRILL L.L.P. 

 
      By:  /s/ David L. Neale                              
       DAVID L. NEALE (DN 1948) 
       10250 Constellation Blvd., Suite 1700 
       Los Angeles, CA 90067 
       Telephone: (310) 229-1234 
       Facsimile:  (310) 229-1244 
       dln@lnbyb.com 
 
        Attorneys for Dealer, First United Inc.
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In re General Motors Corp., et al. 
Chapter 11 Case No. 09-50026 (REG)  

(Jointly Administered) 
 

SUPPLEMENT TO AMENDED PROOF OF CLAIM FILED BY FIRST UNITED, INC. 
 
A. Background Facts 
 

1. On or about June 1, 2009, General Motors Corporation (“GM”) commenced its 
bankruptcy case by filing a voluntary petition for relief under Chapter 11 of the Bankruptcy 
Code in the Southern District of New York.  No trustee has been appointed, and GM continues 
to manage its affairs as a debtor-in-possession pursuant to Sections 1107 and 1108 of the 
Bankruptcy Code. 

 
2. On or about June 2, 2009, First United, Inc. (“Dealer”) received from GM a 

letter dated June 1, 2009 (the “Termination Letter”) advising Dealer, without any explanation 
whatsoever, that the “Cadillac Dealer Agreement between GM and your dealer company will 
not be continued by GM on a long term basis.”  A true and correct copy of the Termination 
Letter is attached as Exhibit “A” hereto.  The Termination Letter also included a “Wind-Down 
Agreement,” which provided, inter alia, that GM “has considered moving … to reject the 
Dealer Agreement” unless Dealer executed the Wind-Down Agreement.  The Wind-Down 
Agreement contained terms which were extremely economically harmful to Dealer and which 
Dealer believed to be highly unfair and improper: GM offered Dealer only $150,000 to 
compensate for expenses incurred and the loss of the goodwill associated with closing a 
business that has existed for almost thirty years.  Thus, Dealer was presented not with an 
opportunity for what GM has characterized as a “soft landing”, but rather with a “Hobson’s 
Choice” – either accept unfavorable wind down terms that provided little, if any, value to 
Dealer, or face termination of the Agreement which will destroy Dealer’s business entirely. 

 
3. On June 8, 2009, and again on June 12, 2009 and June 21, 2009, Dealer 

responded to the Termination Letter and made a Request for Review.  Copies of these 
communications are attached as Exhibit “B” hereto.   

 
4. During that time, Dealer continued to market Cadillac vehicles and requested 

that GM deliver additional vehicles for sale.  Since the Agreement had not been terminated, 
Dealer repeatedly requested clarification from GM as to whether warranty and service 
obligations would be honored by GM. 

 
5. GM failed to respond to Dealer’s inquiries for several weeks, while Dealer 

continued to operate its dealership in reliance upon and conformity with the Agreement.  
Dealer was subsequently advised by GM that, because Dealer had elected not to sign the Wind-
Down Agreement, Dealer would no longer be supplied new vehicles, and warranty and service 
obligations would not be honored.   

 
6. In the meantime, GM sold substantially all of its assets to Vehicle Acquisition 

Holdings LLC (“Purchaser”).  In connection with the sale of its assets to Purchaser, GM 
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assumed and assigned certain dealership agreements, but did not initially assume and assign 
Dealer’s Agreement. 

 
7. GM assumed and assigned to Purchaser certain agreements with other dealers 

located in the same general geographic area as Dealer, despite Dealer’s superior performance 
and long history of sales.  

 
B. Franchise Agreement Offered To Dealer By GM 
 

8. On or about July 6, 2009, GM filed the “Omnibus Motion Of Debtors For Entry 
Of Order Pursuant To 11 U.S.C. § § 105 and 365 Authorizing (A) The Rejection Of Executory 
Contracts And Unexpired Leases With Certain Domestic Dealers And (B) Granting  Certain 
Related Relief” (the “Rejection Motion”).  The Rejection Motion sought to reject that certain 
2005 GM Dealer Sales and Service Agreement, as amended or modified (the “Pre-petition 
Agreement”) by and between Dealer and GM.  Attached hereto as Exhibit “C” is a true and 
complete copy of the Pre-petition Agreement. 

 
9. On or about July 27, 2009, Dealer filed an opposition to the Rejection Motion 

(the “Opposition”).  On or about July 31, 2009, counsel for GM contacted counsel for Dealer 
and informed counsel for Dealer that GM intended to offer Dealer a franchise agreement. 

 
10. On or about August 10, 2009, Dealer entered into a franchise agreement (the 

“Franchise Agreement”) with GM.  Attached hereto as Exhibit “D” is a true and correct copy 
of the Franchise Agreement. 

 
C. Dealer’s Claims Pursuant To The Pre-petition Agreement 
 

11. While GM has offered Dealer, and Dealer has entered into, a Franchise 
Agreement, GM’s attempt to reject the Pre-petition Agreement has caused Dealer significant 
damage.  Specifically, GM shut down Dealer’s website, provided Dealer’s customer lists to 
Dealer’s competitors and advertised the closure of Dealer’s business.  As a result of GM’s 
attempt to reject the Pre-petition Agreement and GM’s actions in respect of GM’s attempt to 
reject the Pre-petition Agreement, Dealer has been forced to incur expenses and has lost 
significant business and, as a result, profits. 

 
12. From the period from June 1, 2009 through September 30, 2009, which is the 

period during which GM failed and refused to honor its obligations under the Pre-Petition 
Agreement and sought to reject the Pre-petition Agreement, Dealer experienced actual losses 
from operations of approximately $645,777 (the “Current Loss”).  Attached hereto as Exhibit 
“E” is a true and complete copy of Dealer’s “Statement Of Operations” which quantifies 
Dealer’s Actual Loss during the relevant period. 

 
13. As a result of GM’s failure and refusal to honor the terms of the Pre-petition 

Agreement, Dealer has also suffered damages in the form of lost future gross sales.  Dealer 
projects that it has lost approximately $18,893,750 in gross sales through 2014 as a result of 
GM’s attempt to reject the Pre-petition Agreement.  Attached hereto as Exhibit “F” is a true 
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and complete copy of “Dealer’s Projected Reduction In Number Of Cadillacs Sold By De La 
Fuente Cadillac Due To GM Closing & Re-Opening The Franchise” which quantifies the 
Projected Gross Sale Loss.  Based upon an average profit margin of $2,000 per vehicle sold 
plus future service and warranty business of $4,000 per vehicle sold, Dealer anticipates a loss 
of approximately $2,268,000 through 2014 as a result of, among other improper action, GM’s 
failure and refusal to honor the terms of the Pre-petition Agreement (the “Additional Profit 
Loss”). 

 
14. Also as a result of GM’s failure and refusal to honor the terms of the Pre-

petition Agreement, Dealer projects that it will incur marketing expenses that Dealer otherwise 
would not have incurred had GM not impaired Dealer’s operations.  Dealer projects that Dealer 
will expend approximately $424,000 in such marketing and advertisement expenses through 
2014 as a result of GM’s violation of the terms of the Pre-petition Agreement (the “Additional 
Marketing Loss”).  Attached hereto as Exhibit “G” is a true and complete copy of the 
“Projected Additional Marketing Expenses Due To GM Closing & Re-Opening The Franchise” 
which quantifies the Projected Additional Marketing Loss. 
 

15. GM is also liable to Dealer for: (1) any claims and causes of action brought 
against Dealer as a result of GM’s fault for safety design, defective parts, product liability 
claims, and any other claims based upon pre-petition conduct which Dealer may be required to 
defend as a result of GM’s actions; and (2) damages and losses sustained by Dealer as a result 
of GM’s business practices which have undermined Dealer’s enterprise, which business 
practices include, without limitation, requiring Dealer to accept unwanted or obsolete parts and 
tools as a condition of securing desired models, and a concerted effort by GM to allocate more 
desirable models to Dealer’s competitors while failing to reasonably deliver the same models to 
Dealer (collectively the “GM Liability Claim”).  Dealer’s GM Liability Claim is in an amount 
not yet determined, but which Dealer anticipates exceeds $1,000,000.  Dealer hereby reserves 
its right to amend its Proof of Claim to reflect actual and additional GM Liability Claim 
amounts discovered to be owed by GM to Dealer. 

 
16 In summary, Dealer’s claims against GM are comprised of at least the following 

(collectively the “Claim”): 
 

Claim Description Claim Amount 
Current Loss $645,777 
Additional Profit Loss $2,268,000 
Additional Marketing Loss $424,000 
GM Liability Claim $1,000,000 
TOTAL CLAIM: $4,337,777 

 
D. Reservation Of Rights 
 

17. Dealer reserves the right to amend, modify or supplement its Claim.  Each and 
every document attached hereto is incorporated by and is a part of Dealer’s Claim.  By filing 
this Claim, Dealer intends to provide notice to GM: (a) of any and all claims set forth in the 
exhibits attached hereto and the documents incorporated herein; (b) that Dealer asserts any and 
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all of its rights and remedies at law or under the operative documents, including any and all 
cross and counter-claims.  To the extent it is determined that any claim herein properly lies 
against any jointly administered entity, Dealer hereby gives notice of its intent that Dealer’s 
Claim be deemed filed in any such case against any such entity.  Dealer also reserves the right 
to assert any portion of the Claim as a secured claim based upon any right to setoff pursuant to 
11 U.S.C. § 553.  Nothing in Dealer’s Claim is intended to limit Dealer’s rights against any 
third party or any rights it has at law or in equity.  Dealer reserves all rights to further assert and 
pursue any post-petition administrative claims against GM and GM’s estate.  Dealer believes 
that some or all of the Claim may be an administrative claim and reserves its rights to bring 
such Claim as a claim entitled to priority under 11 U.S.C. §§ 507(a)(2) and 503(b). 
 

18. Specifically, Dealer hereby reserves all of its rights and remedies to bring 
additional claims against GM and Purchaser as a result of GM’s violation of the Pre-Petition 
Agreement and any and all post-petition actions by GM.  Although GM ultimately offered 
Dealer a Franchise Agreement, prior to Dealer filing the Opposition, it was GM’s and 
Purchaser’s intent to reject Dealer’s Agreement.  In violation of the Pre-Petition Agreement, 
and by way of example and not limitation, GM shut down Dealer’s website, provided Dealer’s 
customer lists to competitors of Dealer, and undertook other activity that has resulted in a loss 
of sales to Dealer.  By attempting to terminate the Agreement, GM and potentially Purchaser 
have caused significant damages to Dealer’s business, which damages Dealer will seek to 
recover.  Dealer hereby reserves its rights to bring any and all such claims for GM’s and 
Purchaser’s post-petition conduct which has damaged Dealer. 

 
19. The foregoing is an estimate based on information available to Dealer at the 

time of the preparation of Dealer’s Claim.  To the extent that Dealer discovers additional 
information regarding Dealer’s Claim, Dealer hereby expressly reserves any and all rights to 
amend or supplement its Claim as necessary. 
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