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OBJECTION OF THE STATE OF TEXAS

TO THE HONORABLE ROBERT E. GERBER,
UNITED STATES BANKRUPTCY JUDGE:

THE STATE OF TEXAS, ON BEHALF OF THE TEXAS DEPARTMENT OF TRANSPORTATION,
MoTor VEHICLE DivisioN (“Texas’), files this Limited Objection (the “Limited Objection”) to
Debtors Motion Pursuant to 11 U.S.C. 88 105, 363(b), (f), (k), and (m), and 365 and Fed. R. Bankr.
P. 2002, 6004, and 6006, to (I) Approve (@) the Sale Pursuant to the Master Sale and Purchase
Agreement withVehicle AcquisitionHoldingsLLC, a.U.S. Treasury-Sponsored Purchaser, Freeand
Clear of Liens, Claims, Encumbrances, and Other Interests; (b) the Assumption and Assignment of
Certain Executory Contracts and Unexpired Leases; and (c) Other Relief; and (I1) Schedule Sale

Approva Hearing (the “Sale Motion”) (Dkt. No. 92) and in support thereof shows:



|. Preliminary Statement

Genera Motors Corporation and certain of its subsidiaries (collectively, “GM” or the
“Debtors’) have abused their bankruptcy-enhanced bargaining power, and forced their dealers to
waive State laws designed to protect them from such oppressive acts. As the U.S Congress
acknowledges, the “vast disparity in economic power and bargaining strength” between car dealers
and car manufacturers “has enabled the factory to determine arbitrarily the rules by which the two
parties conduct their business affairs’ and makes “the dealer an easy prey for domination by the
factory.” S.Rep. No. 2073, 84th Cong., 2d Sess., 2 (1956). Coupled with the undeniable fact that
“[t]he distribution and sale of motor vehicles in [Texas] vitaly affects the general economy of the
state and the public interest and welfare of its citizens” (Tex. Occ. Cope § 2301.001), the United
States Supreme Court hasrecognized that States are* empowered to subordinate the franchiserights
of automobile manufacturersto the conflicting rights of their franchiseeswhere necessary to prevent
unfair or oppressive trade practices.” New Motor Vehicle Board of Cal. v. Orrin W. Fox, Co., 439
U.S. 96, 107 (1978). Indeed, “[t]hedisparity in bargaining power between automobile manufacturers
and their dealers prompted Congress and some 25 States to enact legislation to protect retail car
dealers from perceived abusive and oppressive acts by the manufacturers.” 1d. at 100-01 (footnote
omitted). Texasisone of those States. See Tex. Occ. Cobk 8§88 2301.001 et seq.

GM to Dealers: Waive Texas Law or Lose Your Dealership.

Before GM will agree to assume a dealer’ s franchise agreement, GM insists that the dealer
must first “agree” to waive numerous protectionsin Texas law. Thisdemand is contrary to federa
law that requires a debtor to operate according to state law (28 U.S.C. 8§ 959(b)), and contrary to

Texas law which forbids the waiver of these protections (Tex. Occ. Cope § 2301.003(b)). GM



further conditions the assumption of a dealer agreement upon the dealer’s consent to jurisdictionin
this court regarding the franchise amendment — even though federal law relieves (Old) GM from
liability under the franchise amendment upon discharge (11 U.S.C. 8§ 365(k)), and despite Texas law
which vests exclusive jurisdiction over such disputes in the Texas Department of Motor Vehicles
(Tex. Occ. CopE § 2301.151).
GM to this Court: Approve our Sale Motion and Preempt Texas Law

By its Sale Motion, GM seeks this Court’s seal of approval for its abusive and oppressive
conduct. This Court should not, however, condone GM’s strong arm tactics. Instead, this Court
should affirm that the relationship between GM and its Texas dealersis governed by Texaslaw, and
order that any provision of an amended franchise agreement that is contrary to Texas law isinvalid
and unenforceable. Finally, should this Court approve GM’s Sale Motion, the Court should clarify
that it is not validating GM’s attempt to evade Texas law by amending its dealer franchise
agreements.

. Background

On June 1, 2009 (the “Petition Date”), GM filed voluntary petitions for relief under the
United States Bankruptcy Code, 11 U.S.C. 88 101 et seg. (the “Bankruptcy Code” or “Code”). On
the same day, GM filed its “Sale Motion” which seeks authorization from this Court to sell
substantialy all the assets of General Motors Corporation and certain of its subsidiaries as a going

concern to a “Purchaser” (referred to in the Sale Motion as “New GM” or in other instances, the

! Other states have similar laws and similar concerns. See, e.g., Donna Harris,
“Louisiana says new GM may not get a state business license,” AutomoTIVE NEWS (June 9,
2009).



“363 Acquirer”) pursuant to aproposed Master Sale and Purchase Agreement and related agreements
(as defined in the Sale Motion, the “MPA”). See Sde Motion at p. 2, 11; p. 8, 1 16.

According to the Sale Motion, GM plansto assume certain agreementsthat are currently in
place with many (but not all) of its existing dealers (the “Dealer Agreements’), and to assign those
agreements to New GM pursuant to 11 U.S.C. § 365. Id. at p. 10, 119. Before assuming these
Deadler Agreements, however, GM requires their modification in accordance with a “Participation
Agreement” (explained below). GM hasdemanded that dealers executethe Participation Agreement
(without any changes) if the dealer wantsits agreement to be assigned to New GM. See Exhibits“A”
(cover letter) and “B” (Participation Agreement). This requirement was made quite clear in the
cover letter accompanying the Participation Agreement. See Exhibit “A” at p. 1 (“In order for your
Deder Agreements to be assigned to the 363 Acquirer, you must execute the enclosed letter
agreement.”) (emphasisin original).

The “take it or leave it” ultimatum presents Texas GM dealers with a classic Hobson's
choice: lose the protections of Texas law, or lose your business. And irony notwithstanding, the
Participation Agreement contains an express provison by which each affected dealer
“acknowledge(s) that itsdecisionsand actions are entirely voluntary and free from any duress.” See
Exhibit “B,” 119(f). The consegquence of not signing the “no-duress’ clause would be that the dealer
would lose its business.

Since distributing its Participation Agreement GM has received numerous complaints from
individual dedlers, the Texas Automobile Dealers Association (“TADA”), the National Automobile
DealersAssociation (“NADA"), and the National Dealer Council. Inresponse, GM agreed to amend

certain portions of the Participation Agreement. See Exhibit “C.” These revisons fail to preserve



many important state law protections afforded GM’s dealers in violation of both federal and state
law.

[11. Argument

A. Federal Law Prohibits GM From Circumventing Texas L aw.

Acting in its capacity as debtor-in-possession, GM has conditioned its assumption and
assignment of Dealer Agreements upon its dealers’ waiver of State law rights. Federal law isclear,
however, that debtors-in-possession must comply with all applicable state laws. See 28 U.S.C. §
959(b). Section 959(b) provides, in pertinent part, that “a debtor in possession shall manage and
operate the property in hispossession . . . according to the requirements of thevalid lawsof the State
inwhich such property issituated. . .”? Asone bankruptcy court has stated, “the mandate of section
959(b) . . . prohibits the use of bankruptcy as a ruse to circumvent applicable state consumer
protection laws by those who continue to operate in the marketplace.” Inre White Crane Trading
Co,, Inc., 170 B.R. 694, 698 (Bankr. E.D. Cal. 1994). Another court has explained: “Implicit in
Section 959(b) is the notion that the goals of the federal bankruptcy laws, including rehabilitation
of the debtor, do not authorize transgression of state laws setting requirements for the operation of
thebusiness....” InreQuanta Resources Corp., 739 F.2d 912, 919 (3d Cir.1984), aff'd sub nom.,
Midlantic Nat’'| Bank v. New Jersey Dep’'t of Envtl. Prot., 474 U.S. 494 (1986).

Citing Section 959(b), the United States Supreme Court has unequivocally stated that

“Congress did not intend for the Bankruptcy Code to pre-empt all state laws,” and that “Congress

2 GM acknowledges that “[t]he 363 Transaction preserves the value of the
Purchased Assets and the benefits that result from ongoing business operations’ and that “[t]he
Debtors, their employees and creditors, and others that rely upon the Company’ s continued
business will suffer immediate and irreparable harm if the 363 Transaction is not approved. . . .”
See Sale Motion at p. 14, 1 33-34 (emphasis added).
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did not intend for the Bankruptcy Code to pre-empt all state laws that otherwise constrain the
exerciseof atrustee'spowers.” Midlantic Nat’| Bank, 474 U.S. at 505. Rather, Congressenacted 28
U.S.C. § 959(b) to prohibit debtorsin possession from violating valid statelaws. 1d. Asone court
explains:
The purpose of bankruptcy is not to permit debtors or nondebtors to wrest
competitive advantage by exempting themselves from the myriad of laws that
regulate business. Bankruptcy does not grant the debtor a license to eliminate the
marginal cost generated by compliance with valid state laws that constrain
nonbankrupt competitors. The Congress has thus required that every debtor in
possession and bankruptcy trustee manage and operate the debtor's property and
business in compliance with state laws-good, bad, and indifferent-that apply outside
of bankruptcy.
White Crane, 170 B.R. a 702. In sum, Section 959(b) simply stands “for the uncontroversial
proposition that atrustee must carry out his dutiesin conformity with state law.” Hillis Motors, Inc.
v. Hawaii Auto. Dealers’ Ass n, 997 F.2d 581, 593 (9th Cir. 1993).
Nonetheless, as set forth below, GM’s Sale Motion and its proposed form Participation

Agreement together constitute an attempted end-run around important dealer-protection laws that

should not be countenanced by this Court.*

3

Indeed, Section 959(b) appliesin many contexts. See, e.g., Gillisv. California,

293 U.S. 62 (1934) (trustee must pay state tax); Midlantic Nat'l Bank, 474 U.S. 494 (aff’ g City of
New York v. Quanta Res. Corp. (In re Quanta Res. Corp.), 739 F.2d 912 (3d Cir. 1984))
(environmental laws); Robinson v. Michigan Consol. Gas Co., 918 F.2d 579 (6th Cir. 1990)
(landlord’ s state law duties); Saravia v. 1736 18th ., N.\W.,, LP, 844 F.2d 823 (housing code);
Briarcliff v. Briarcliff Tenants Ass'n (In re Briarcliff), 15 B.R. 864 (D.N.J. 1981) (rent control);
In re Synergy Dev. Corp., 140 B.R. 958 (Bankr. S.D.N.Y. 1992) (consumer protection); Wengert
Transp., Inc. v. Crouse Cartage Co. (In re Wengert Transp. Co.), 59 B.R. 226 (Bankr. N.D. lowa
1986) (certificate of public convenience and necessity).

4

The State reserves the right to amend or supplement this Limited Objection to the
extent that the Dealership Agreements, Participation Agreements or other applicable agreements
subject to the Sale Motion are modified prior to the hearing on the Sale Motion.
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B. GM Seeks To Evade Jurisdiction in Texas.

Texas law clearly states that the Texas Department of Transportation, Motor Vehicle
Division “has the exclusive original jurisdiction to regulate those aspects of the distribution, sale,
or lease of motor vehicles that are governed by this chapter, including the original jurisdiction to
determine its own jurisdiction.” Tex. Occ. CobpEe 8§ 2301.151(a). Texas law likewise provides
“[n]otwithstanding the terms of any franchise or any other law, an action or proceeding brought by
a manufacturer, representative, converter, or distributor against a dealer must be brought in an
appropriate forum in this state only, and the law of this state applies to the action or proceeding.”
Tex. Occ. CopE § 2301.478.

Contrary to the protections of Texas law, the Participation Agreement improperly attempts
to vest this Court with continuing jurisdiction (presumably in perpetuity) over disputesrelated to the
letter agreement. See Participation Agreement, 1 9(h) (as modified by Exhibit “C,” §7) (“Deder
hereby consents and agrees that the Bankruptcy Court shall retain full, complete and exclusive
jurisdiction to interpret, enforce, and adjudicate disputes concerning the terms of this letter
agreement.”).

In addition to violating the prohibition of Section 959(b), the Participation Agreement’s
attempt to instill jurisdiction in this Court violates the prohibition against a bankruptcy court’s
retention of jurisdiction, essentially ad infinitum, when such jurisdiction clearly does not exist. See
Concerto Software, Inc. v. Vitaquest Int’l, Inc., 290 B.R. 448, 454 (D. Me. 2003) (finding that the
court lacked jurisdiction over dispute regarding contract assigned in bankruptcy because “case law
provides that an assumption and assignment of an executory contract under section 365 substitutes

the assignee for the debtor” and “[p]ursuant to section 365(k), the debtor isthen ‘relieved from any



liability for any breach of contract occurring after such assignment.’”) (citations omitted). Moreover,
“it isafundamental proposition that parties cannot confer subject matter jurisdiction by agreement.”
H & L Developers, Inc. v. Arvida/JMB Partners(InreH & L Developers, Inc.), 178 B.R. 71, 75n.6
(Bankr. E.D. Pa. 1994). In sum, upon assignment to New GM, the resolution of any dispute under
the Dealership Agreements as modified by the Participation Agreement is a matter that should be
resolved in accordance with state law. This is especially true when one considers that, “[t]here is
nothing . . . that indicates that (a) state court will be unable to provide adequate relief in this

stuation.” Concerto Software, 290 B.R. at 455.

C. GM Seeks to Free Itself from Texas Law Governing Franchise M odification and
Termination.

Texas law provides that a manufacturer “may not modify or replace a franchise if the
modification or replacement would adversely affect to a substantial degree the deder’s sales,
investment, or obligations to provide service to the public” without proper notice and the right to
protest the modification. Tex. Occ. CobpEe § 2301.454. Texas law further providesthat “[a]fter a
protest is filed, the board shall determine whether the manufacturer . . . has established by a
preponderance of the evidence that there is good cause for the proposed modification or
replacement.” Tex. Occ. CobE § 2301.454(d).

The Participation Agreements proposed by GM constitute a substantial modification to
existing Dealership Agreements. Under the Participation Agreement, however, the single authority
authorized to approve such a modification (i.e. the Texas Motor Vehicle Division) will never be
given the opportunity because the Participation Agreement strips Texas dedlers of any protest rights

if such dealer wishes to continue to sell GM vehicles. See, e.g., Participation Agreement at 1 6



(“Release; Covenant Not to Sue; Indemnity”).
D. GM Seeksto Skirt Texas L aws Regarding New Vehicle Inventory.

Texas law provides that “[a] manufacturer . . . may not require or attempt to require a
franchised dedler to order, accept delivery of, or pay anything of value, directly or indirectly, for a
motor vehicle. . . unlessthe dealer voluntarily ordered or contracted for theitem” Tex. Occ. Cobe
§ 2301.451 (emphasis added).

The Participation Agreement, however, violates these provisions of Texas law. The
Participation Agreement provides, in relevant part, “[t]o facilitate (the Dedler’s) expected increased
sales, Dealer shall, upon the written request from the 363 Acquirer, order and accept from the 363
Acquirer additional new Motor Vehicles of the Existing Model Lines to meet or exceed the sales
guidelines provided by the 363 Acquirer relating to Dealer’ sincreased sales expectations. . . .” See
Participation Agreement at 1 3.

E. GM Seeks To Deny Texas Dealers The Right To Market Other Brands.

Texaslaw prohibitsamanufacturer fromunilaterally deciding that a dealer cannot carry more
than one manufacturer’s product. Tex. Occ. Cobke 8§ 2301.472.

Paragraph 4 of the Participation Agreement, however, requiresthat (1) during the remaining
term under the Dealership Agreements, the affected dealers abstain from selling any non-GM
vehicles without the consent of GM or the 363 Acquirer (which consent may be granted or withheld
by GM or the 363 Acquirer in their sole discretion), and (2) if the affected dealer is currently
operating a non-GM dealership on the dealership’s premises, the affected dealer must cease such

operations on or before December 31, 2009. See Participation Agreement, 1 4.



F. GM Seeksto Dodge Texas Law Regarding Dealer Locations.

Texaslaw grants existing dealerships the ability to protest the establishment or relocation of
another dealer in the same line-make, if the protesting dealership is located within the same county
or a 15-mile radius of the proposed dealership. Tex. Occ. Copk § 2301.652.

Paragraph 5 of the Participation Agreement, however, prohibits an affected dealer from
protesting or challenging before a court or administrative agency the establishment or relocation of
amotor vehicle dealership that is at least six (6) miles from the affected dealer’s current location.
GM’s subsequent letter agreement amending the Participation Agreement adds a sentence to
Paragraph 5(a) stating that the dealer is not being asked to waive the right to protest anincrease in
the number of dealerships for the existing model lines in the dealer’s “contractual area of
responsibility” as determined by GM. See Exhibit “C” at 5. Y et thisamendment likewise conflicts
with TEx. Occ. Copk 8§ 2301.652(b). Inastatethe size of Texas, the statutorily-determined protest
areais often very different from the manufacturer-determined responsibility area.

G. GM Seeksto Limit Texas Dealers Warranty Claims.

Texas law provides that: “A manufacturer or distributor shall pay a dealer’s clam for
reimbursement for warranty work or dealer preparation and delivery work not later than the 30th day
after the date of approval of the clam.” Tex. Occ. CobEe 8§ 2301.404.

Paragraph 6 of the Participation Agreement, however, requires an affected dealer to waive
all claimsrelating to warranty work except those for reimbursement for transactions occurring within

90 days prior to the date of the Participation Agreement.
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H. GM Demands That Dealers Waive Their Texas Rights.

Theentirety of paragraph 6 of the Participation Agreement isat oddswith section 2301.003's
provisions indicating that an agreement to waive the terms of the Occupations Code is void and
unenforceable, since paragraph 6 requires the affected dealers to waive essentially al claims against
GM, the 363 Acquirer and others (including any claim that the assignment of the Dealer Agreements
by GM to New GM isvoid, unenforceable or in violation of applicable law) and any claim that GM
istaking action against adealer without following the proceduresrequired by section 2301.451-478
of the Occupations Code.

l. GM’s Concept of “Compliance” Conflicts With Texas L aw.

Paragraph 7 of the Participation Agreement’s requirement for dealer compliance with
obligations under the Dedler Agreements “as supplemented by the terms of” the Participation
Agreement violates section 2301.454’ s provisions regarding effective modification of a franchise,
and may implicate the Occupations Code's requirements for the transfer of a dealership to a new
owner pursuant to sections 2301.359, 2301.360 and 2301.458. In addition, subparagraph 7(b)’s
agreement not to sue with respect to therejection of certain existing/outstanding agreementsviolates
sections 2301.003 and 2301.454 of the Occupations Code. Finaly, paragraph 7(c)’s requirements
for increased floor plan capability and increased sales and inventory expectations violate sections
2301.451 (prohibition against items not ordered) and 2301.467 (prohibition against unreasonable
sales and service standards).

J. Conclusion
GM’s mandatory modifications to its Dealer Agreement unquestionably violate Texas law.

Equally true isthat federal law prevents GM from extracting the aforementioned concessions from

11



its dedlers. Bankruptcy does not vest GM with the power to thwart both state and federal law, and
this Court is duty-bound to ensure that the equitable remedy of bankruptcy isnot used to achieve the
inequitable result sought by GM.

V. Memorandum of L aw

Texas submits that the arguments and authorities set forth in this Limited Objection satisfy
the requirements of Southern District of New Y ork Bankruptcy Local Rule 9013-1(b).
WHEREFORE, the State of Texas, on behalf of the Texas Department of Transportation,
Motor Vehicle Division, respectfully requests that the Court sustain its Limited Objection, and for
such other and further relief as it may show itself to be entitled.
Respectfully submitted,

GREG ABBOTT
Attorney General of Texas

C. ANDREW WEBER
First Assistant Attorney General

DAVID S. MORALES
Deputy Attorney General for Civil Litigation

WILLIAM J. COBB IlI
Special Assistant and Senior Counsel to the
Attorney General

JAMESP. DYER
Special Assistant and Senior Counsel to the
Attorney General

RONALD R. DEL VENTO

Assistant Attorney General
Chief, Bankruptcy & Collections Division
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J. CASEY ROY

Texas State Bar No. 00791578
Assistant Attorney General
Bankruptcy & Collections Division
P. O. Box 12548

Austin, Texas 78711-2548
Telephone: (512) 463-2173
Telecopy: (512) 482-8341

E-mail: casey.roy@oag.state.tx.us

ATTORNEY SFOR THE STATEOF TEXASON BEHALF
OFTHE TEXASDEPARTMENT OF TRANSPORTATION,
MoTOR VEHICLE DIVISION

CERTIFICATE OF SERVICE

| hereby certify that on the 12th day of June, 2009, a true and correct copy of the foregoing
was served on al those parties receiving notice via the Court’s Electronic Case Filing System
(through ECF) and the parties below via U. S. Mail First Class, postage prepaid on the following

parties:

Harvey Miller

Stephen Karotkin

Joseph H. Smolinsky

Weil Gotshal & MangesLLP
767 Fifth Avenue

New York, NY 10153

James L. Bromley

Cleary Gottlieb Steen & Hamilton LLP
One Liberty Plaza

New York, NY 10006

Michael J. Edelman
Michael L. Schein
Vedder Price PC

1633 Broadway 47th Fl.
New York, NY 10019

John J. Rapisardi

Cadwalader Wickersham & Taft LLP
One World Financial Center

New York, NY 10281

Babette Ceccotti

Cohen Weiss and Simon LLP
330 W. 42nd Street

New York, NY 10036

Diana G. Adams

Office of U. S. Trustee

33 Whitehall Street, 21st FI.
New York, NY 10004
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David S. Jones
Matthew L. Schwartz
U. S. Attorney’s Office

86 Chambers Street, 3rd H.

New York, NY 10007
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J. CASEY ROY
Assistant Attorney General
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General Motors Corporation

June 1, 2009

On bebalf of the entire GM team, as GM embarks on an exciting new futire, | am extremely pleased that

, has been identified by GM as one of its key dealers for the Buick, GMC

Truck brands. As a result, subject to the execution of the enclosed letter agreement, GM intends to soek bankruptcy
court approval to assume your existing Dealer Agreements for the Buick, GMC Trock brands and assign such

Dealer Agreements to the purchaser of certain of GM's assets in the bankrupiey (the "363 Acquire ). While recent

times in the industry bave been challenging fo all of us, we believe that this new structure presents an exciting new
opportunify for all involved.

Part of GM’s restructuring efforts inclode plans for a dealer network consisting of fewer, sronger and more
properly located dealers which we bope will allow for higher through-put and enhanced business potendal. Your
selection as a dealer for the Buick, GMC Truck bremds shows the confidence we have in your dealership being part
of the new GM.  As part of these efforts, it is critically imponant that key dealers, like you, are fullv committed to,
and fully supportive of, GM's restructuring efforts. In order for your Dealer Agresments 1o be assigned to the 363
Acquirer, you must execute the enclosed letter agreement. ‘

The leter agreement addresses seveml key areas of dealership performance geing forward. These key

areas are addressed in detail in the enclosed letter agreement, which you should carefully read, but highlights
inchede: - '

* Introduction of the new concept of essential brand elemencs

* Increased sales performance

= Increased inventory responsibiliies

= Exclusive facibities for GM operations .

= A release of claims against GM, the 363 Acquirer and their related parties
+ Agreement to fulfill certain dealer networking actions

A critical part of our dealer network plae is proper channel alignment and dealer focus on the correct
brands at the right location. s a result, some retained dealers may receive additional bramds. Also, some retained

dealers will continue with fewer brands than they currently operate. If your dealership is condmuing with fewer
brands, enclosed is a separate cover letier and 3 wind-down agreement, desi goed to assist you in the orderly winding
down of that brand’s opermfions. Flease understand that, going forward, GM stromgly believes it needs VOur
dealership, as a top performer. in the Baick, GMC Trock dealer network,

De to extremely shest count deadlines in the bankruptey process, the enclosed lefier agreernent tmst be
signed by you and received by GM no later than June 12, 2089. We have enclosed a return Federal Express

¢avelope, addressed to GM, for your convenience. If you have any questions, please direct them to our Dealer Call
Center ar 877,868.8071.

In closing, please know that GM has great respect for, and appreciation of, vour past efforts as a GM
dealer. We nre enthusiastic abous the prospects of our mutnal suocess under this new structure.

Sincerely,

GENERAL MOTORS CORPORATION




General Motors Corporation

Jupe 1, 2009

Via Federal Express

Re:  GM Dealer Sales and Service Agreements/Participation Agreement

("Bealer”) and General Motors Carporation ("GM™)
are parties to Dealer Sales and Service Agreements (the "Dealer Agreements™) for Buick, GMC Truck
mofor vehicles (the “Existing Model Lines"). Capitabized terms not otherwise defined in this Jetter
agreement will have the definitions set forth for such terms in the Dealer Agreements.

(M is the debtor and debtor-in-possession in 2 bankruptcy case (the "Bankruptey Case™) pending
in the United States Bankruptcy Court for the Southern District of New York {the "Bankruprcy Coupt™),
having filed a vohimntary petition under Chapter 1 of Title 11 of the United States Code (the "Bankmptcy
Code™). No trostee hag been appointed and GM is operating its business as debtor-in-possession.

GM intends to sell, coavey, assign and otherwise transfer certain of its assets {the "363 Assets”),
to a purchaser (the "363 Acquirer”) pursuant to Section 363 of the Bankruptey Code {the "363 Sale™),
subject to approval by and order of the Bankruptey Court. GM's restructuring in the Baokrupicy Case
involves, among other things, the restructuring of its current dealer petwork. Part of that restructuring
includes focus on and retention of those dealers who, based on 2 mumber of factors, GM believes have an
opportanity to be successfu] dealers selling and servicing GM's products.

Dealer recognizes that as part of GhM's restrecturing efforts, a significant sumber of dealers of the
same line make a3 Dealer will be consolidated. Because this consolidation will result in fewer deslers
representing the Existing Mode) Lines, the retained dealers, nclnding Dealer, will have the opporiunity 1o
Increase sales significantly. It is therefore vital to Dealer and GM that Dealer agree to implement
additional sales and inventory requirements necessary for Dealer to be retained in the 363 Acquirer's
dealer network and for Dealer's performance to be in line with such increased opportunity.

In consideration for Dealer's execution and delivery of, and performance under, this letter

agreement and subject to Bankruptey Court approval, GM (1) shall not move 1o reject the Dealer
Agreements in the Bankruptey Case, and (i) shall assign the Dealer Ap ois to the 363 Acquirer as
partof the 1673 Sale, provided such wle closes. §§§‘§”
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As a condition of its participation in the 363 Acquirer’s desler network and in consideration of
GM’s agreements set forth herein, Dealer shafl execute and deliver this letter agreement to GM. This
letter agreement contains terms that supplement the Dealer Agreements and incorporates requirements
that GM believes will enhance Dealer’s and the 363 Acquirer’s opportunities for suecess. In addition, GM
expects that GM or the 363 Acquirer will from time to time, subject to modification in its sole discretion,
publish essential brand element guidelines for dealership operations, including Dealer’s operations. The
essential brand elements are GM’s and the 363 Acquirer’s minimum standards for dealership operations
and include, among other things, facility image requirements and/or relocation requirements, dedicated
sales and service requirements for the Existng Model Lines, and participation in customer information
PTORFAMS. '

This letter agreement will become effective upon the date of Dealer’s due execution and delivery
of this letter agreement to GM (the “Effective Date™). If Dealer executes and delivers this letter agreement
to GM on or before June 12, 2009, subject to Bankruptcy Court approval, the 363 Assets will include,
without limitation, the Dealer Agreements, as supplemented by this letter agreement. If Dealer does not
sign and deliver to GM this letter agreemient on or before Jarne 12, 208%, GM may, in i sole discretion,
move to reject the Dealer Agreements in the Bankruptey Case. If the 363 Sale does not occur on or
before August 31, 2009 (or siich later date as GM or the 363 Acquirer may select in their sole discretion),
- GOM or the 363 Acguirer may, at their sole option and at any time thereafter, terminate this letter
agreement by written notice (o Dealer.

SUPPLEMENTAL TERMS

1. Defined Terms. All initially capitalized terms used and not otherwise expressly defined
herein shall have the meanings set forth for such terms in the Dealer Agreements.

2. Sales Performeance. Dealer recognizes that, as a result of the consolidation of GM dealers
undertaken by GM to swengthen the dealer network and increase dealer through-put, Dealer has
substantially more sales opportunities and Dealer must substantially increase its sales of new Motor
Vehicles. The 363 Acquirer will provide to Dealer an annual number of new Motor Vehicles that Dealer
must selt 1o meet the 363 Acquirer’s increased sales expectations and will update such annual sales
number on a periodic basis throughout gach year. Dealer's requirements to meet the 363 Acquirer’s sales
targets are in addition to the sales effectiveness requirements of the current Dealer Agreements. Dealer
acknowledges and agrees that compliance with the sales effectiveness requirements of the Dealer
Agreements alone will not be sufficient to meet the requirements of this Section 2 and Dealer must meet
the sales effectiveness rcqgirememts of the Dealer Agreements, as supplemented by this letter agreement.

3. New Vehicle Inventory. Dealer recognizes that, due 1o the consolidation of GM dealers
represerting the Existing Model Lines and the expecred sales increases comemplated in Section 2 above,
Brealer will need 1o stock additional Motor Vehicles. Dealer shall use its best efforts to swck sufficient
additional new Mowr Vehicles to meet the increased sales expectations. To facilitate its expected
increased sales, Dealer shall, upon the written request from the 363 Acquirer, order and accept from the
363 Acquirer additional new Motor Vehicles of the Existing Model Lines to meet or exceed the sales
guidelines provided by the 363 Acquirer relating to Dealer’s increased sales expectations contemplated in
Section 2 above, In addition, upon Dealer’s written request, the 363 Acquirer shall coordinate with, and
provide to, GMAC (or such other floor plan provider designated by Dealer), updated sales expectations

ard other information necessary for GMAC (or such other floor plan provider designated by Dealer) to
act upon Dealer’s request for additional floor plan fimding. '

ivity, During the remaming term of the Dealer Agreements (the “Exclugivity Perind™),
Deater shell actvely and continoously conduct Dealership Opegations oaly for the Existing Model Lines
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at the premises authorized for the conduct of Dealership Qperations under the Dealer Agreements (the
“Deslership Premises™). During the Bxclusivity Period, the Dealership Premises may not be used for any
purpose other than Dealership Operations for the Existing Model Lines {inchuding, but not limited to, the
sale, display, storage and/or service of vehicles not approved by the Dealer Agreements, other than as
specifically contemplated by the term “Dealership Operations™) without the express prior written consent
of GM or the 363 Acquirer, which consent may be granted or withheld in GM’s or the 363 Acquirer’s
sole discretion. In the event that Dealer currently operates any non-GM dealership on the Deatership
Premises, Dealer shall cease all non-GM Dealership Operations at the Dealership Premises on or before
December 31, 2009. Notwithstanding anything to the contrary in the Dealer Agreements, state law or
otherwise, if Dealer fails to cure any defavit under this Section 4 within thitty (30) days after written
notice of default from GM or the 363 Acquirer, GM or the 363 Acquirer shall be entitled to all of their

regredies as set forth in Section 8 below, including without limitation, the right to terminate the Dealer
Agreements.

3. No Protest, In connection with GM's restructuring plan and consolidation of the dealer
network, GM intends that GM and the 363 Acquirer bave a dealer network consisting of fewer, stronger
and more properly located dealers atlowing for higher through-put and enhanced business potential,

(a) GM ot the 363 Acquirer may desire to relocate or establish representation for the
sale and service of mofor vehicles for the Existing Mods! Lines at a site located in the vicinity of
the Dealership Premises {the “Propased Site”). In consideration of GM’s and the 363 Acquirer’s
covenants and obligations herein, and provided that (i) GM or the 363 Acquirer notifies Dealer of
any such relocation or establishment within two (2) years after the later of (x) the date of the 363
Sale or {y) the Effective Date {the “No Protest Commencement Date™), (ii} such relocation or
establishment is substantially completed on or before the date which is four {4) years after the No
Protest Commencement Date, and (iii) the Proposed Site is, measured by straight line distance, at
teast six {6) miles from the then cutrent location of the Dealership Premises, Dealer covenants
and agrees that it will not commence, maintain, or prosecute, or cause, encourage, or advise o be
commenced, maintained, or prosecuted, or assist in the prosecution of any action, arbitration,
mediation, suit, proceeding, or claim of any kind, before any court, administrative agency, or
tribunal or in any dispute resolution process, whether federal, state, or otherwise, to challenge,
protest, prevent, impede, or delay, directly or indirectly, establishment or relocation of a motor
vehicle dealership forany of the Existing Model Lines at or in the vicinity of the Proposed Site.

(b} Dealer, for itself, its Affiliates (as defined below} and any of their respective
members, partners, venturers, stockholders, officers, directors, employees, agents, spouses, legal
representatives, sticeessors, and assigns (collectively, the “Dealer Parties™), hereby releases and
forever discharges GM, the 363 Acquirer, their Affiliates and their respective members, partners,
venturers, stockholders, directors, officers, employees, agents, spouses, legal represemtatives,
successors and assigns (collectively, the “GM Parties™), from any and all past, present, and future
clatms, demands, rights, causes of action, judgments, executions, damages, liabilities, costs, or
expenses (including attomeys’ fees) which they or any of them have or might have or acquire,
whether known or unknown, actual or confingent, which arise from, are related to, or are
associated in any way with, directly or indirectly, the establishment or relocation of any of the
Existing Model Lines described in Section 5(a) above.

{c} Dealer recognizes that it may have some cfaim, demand, or cause of action of
which it is unaware and unsuspecting which it is giving up porsuant to this Section 5. Dealer
further recognizes that ¥t may have some loss or damiepe now knows that could have
corstquences or resolls not now known or suspected, which # s giving up pursusst to this:
Secvon 5. Dealer sxpressly ntends that 1t shall be forever deprived of any such claim, demand,

-
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cause of action, loss, or damage and understands that it shall be prevented and precluded from
asserting any such claim, demand, cause of action, loss, or damage.

{d) Dealer acknowledges that, upon a breach of this Section 5 by Dealer, the
determination of the ¢xact amount of damages would be difficult or impossible and would not
restore GM or the 363 Acquirer to the same position they would occupy in the absence of breach.
As a resubt of the foregoing, any such breach shall absolutely entitle GM and the 363 Acquirer to
arl immediate and permanent injunction to be issued by any court of competent jurisdiction,
preciuding Dealer from contesting GM’s or the 363 Acquirer’s application for injunctive relief
and prohibiting any ferther act by Dealer in vielation of this Section 5. In addition, GM and the
363 Acquirer shall have all other equitable rights in connection with a breach of this Section $ by
Dealer, including, without limitation, the right to specific performance,

6. Release: Covenant Not to Sue: Indemnity. In consideration for GM’s covenants and

agreements set forth herein, including, without limitation, the assignment of the Dealer Agreements in the
363 Sale: :

{a) Deales, for itself, the other Dealer Parties, hereby releases, settles, cancels,
discharges, and acknowledges to be fully satisfied any and all claims, demands, damages, debts,
liabilities, obligations, costs, expenses, liens, actions, and causes of action of every kind and
nature whatsosver (specifically including any claims which are pending in any cour,
administrative agency or board or under the mediation process of the Dealer Agreements),
whether known or unknown, foreseen or unforeseen, suspected or unsuspected (“Claims™), which
Dealer or anyone claiming through or under Dealer may have as of the date of the execution of
this letter agreemeni against the GM Parties, arising out of or relating to (i) the Dealer
Agreements or this letter sgreement, (ii) any predecessor agreement(s), (iif) the operation of the
dealership for the Existing Model Lines, (iv) any facilities agreements, including withowt
limitation, any claims refated to or arising out of dealership facilities, locations or requirements,
Stendards for Excellence (“SFE”) related payments or bonuses (except that GM or the 363
Acquirer shall pay any SFE funds due the Dealer for the second (2™} quarter of 2009), and any
representations regarding motor vehicle sales or profits associated with Dealership Operations
under the Dealer Agreements, or (v} any other events, transactions, claims, discussions or
eircumstances of any kind arising in whole or in part prior to the offective date of this letter
agreement, provided, however, that the foregoing release shall not extend to (x) reimbursement to
Dealer of unpaid warranty claims if the transactions giving rise to such claims occurred within
ninety (90) days prior to the date of this letter agreement, (y) the payment to Dealer of any
incentives currently owing to Dealer or any amounts cumently owing to Dealer in its Open
Account, or {z) any claims of Dealer pursuant o Article 17.4 of the Dealer Agreements, all of
which amounts described in (x) - (2} above of this sentence shall be subject to setoff by GM or
the 363 Acqnirer of ary amouns due or to become due to either or any of their Affiliates,

{b) As set forth above, GM reaffirms the indemnification provisions of Article 17.4 of

the Dealer Agreements and specifically agrees that such provisions apply to all new Motor
Vehicles sold by Dealer.

(c) Dealer, for itself, and the other Deafer Parties, hereby agrees not to, at any time, sue,
prowst, institute or assist in instituting any proceeding in any court or administrative proceeding,
or otherwise assert (i} any Claim that is covered by the release provision in subparagraph {a)
above, or (i) any Claim that is based upon, related 1o, arising from, or otherwise commected with
the assignment of the Desler Agresments by OM to the 157 Acguirer in the 363 Sale or an
aflegation that snch &%%gﬁﬁ%%ﬁi is void, voldable, otherwise ?ﬁﬁﬁfﬂ?ﬁ%&i}%j viotates any

4



applicable law or contravenes any agreement. Any breach of the foregoing shall absolutely
entitie GM and the 363 Acquirer to an immediate and permanent injunction to be issued by any
court of competent jurisdiction, precluding Desler from contesng GM’s or the 363 Acquirer’s
application for injunctive relief and prohibiting any further act by Dealer in violation of this
Section 6. Io addition, GM and the 363 Acquirer shall have all other equitable rights in
connection with a breach of this Section 6 by Dealer, including, without limitation, the right to
specific performance.

(d) Dealer shall indemnify, defend and hold the GM Parties harmless, from and against
any and all claims, demands, fines, penalties, suits, causes of action, Habiities, losses, damages,
and expenses (including, without limitation, reasonable attormeys® fees and costs) which may be
imposed upon or incurred by the GM Parties, or any of them, arising from, relating to, or caused
by Dealer’s (or any other Dealer Parties™) breach of this letter agreement or Dealer’s execution or
delivery of or performance under this letter agreement. “Affiliate” means, with respect to any
Person (as defined befow), any Person that controls, is controlled by or is under common control
with such Person, together with its and their respective partners, venturers, directors, officers,
stockholders, agents, employees and spouses. “Person” means an individual, partnership, limjted
Hability company, association, corporation or other entity. A Person shall be presumed to have
control when. it possesses the power, directly or indirectly, to direct, o cause the direction of, the

management or policies of another Person, whether through ownership of voting securities, by
contract, or otherwise,

{¢) The terms of this Section 6 shall survive the termination of this letter agreement.

7. Compliance. In consideration for GM’s covenants and agreements set forth herein, including,

without limitation, the assignment of the Dealer Agreements in the 363 Sale, from and after the Effective
Date:

(a) Dealer shall continue two comply with all of s obligations under the Desler
Agreements, as supplemented by the terms of this letter agreement. In the event of any conflict
between the Dealer Agreements and this letter agreement, the terms and conditions of this letter
agreement shzll control, unless otherwise set forth herein.

(b) Dealer shall continue 1o comply with all of its obligations under Channel Agreements
(as defined below) between GM and Dealer, provided that GM or the 363 Acquirer and Dealer
shall enter into any amendment or modification to the Channet Agreements required as a resultof
GM’s restructuring plan, in a form reasonably satisfactory to GM or the 363 Acquirer. In the
event of any conflict between the terms of the Channel Agreements and this letter agreement, the
terms and conditions of this letter agreement shall control. The term “Channel Aereements” shall
mean agreements (other than the Dealer Agreements) between GM and Dealer imposing on
Dealer obligations with respect 1o its Dealership Uperations under the Dealer Agreemems,
including, without limitation, obligations to relocate Dealership Operations, to construct or
renovate facilities, not to proiest establishment or relocation of other GM dealerships, to conduct
eXclusive Dealership Operations under the Dealer Agreements, or to meet certain sales
performance standards (ss a condition of receiving or retaining payments from GM or otherwise).
Channel Agreements may be entitled, without limitation, “Summary Agreements,” “Agreements
and Busmess Plan® “Exclusive Use Agreements,” “Performance Agreements,” “No-Protest
Agreements,” or “Declaration of Use Restriction, Right of First Refusal, and Option to Purchase.”
Notwithstanding the foregoing, the term “Channel Agreemnent” shall not mean or rafer to £) any
fermination agresment of any kind with respect to the Dealer Agreement between Dealer and GM
{each a “Termination Agreement™), (i) any performance sgreement of any kind between Dealer
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and GM {(each & “Performance Agreement™), or (1ii) any agreement between Dealer {or any
Affiliate of Dealer) and Argonaut Holdings, Inc., a2 Delaware corporation and wholly-owned
subsidiary of G (“AHI™), including, without limitation, any agreement entitled “Master Lease
Agreement,” “Prime Lease,” or “Dealership Sublease™ (and Dealer shall comply with all of the
terms of such agreements with AHIE). Dealer acknowiedges that GIM shall be entitied, at its
option, to move to reject any currently outstanding Termination Agreements or Performance
Apgreements in the Bankruptcy Case. By executing this letter agreement, Dezler agrees not to, at
ary time, sue, protest, institwte or assist in institwing any proceeding in any court or
administrative proceading, or otherwise assert any objection or protest of any kind with respect to
GM’s rejection of such Termination Agreements or Performance Agreements.

{c) Dealer shall (1} comply with the essential brand elements set forth in any
subsequently published guidelines frorm GM or the 363 Acquirer, and (i) increase its floor plan
capability to accommodate the increased sales and inventory expectations contemplated in
Sections 2 and 3 above.

8. DBreach and Remedies. In retumn for the consideration provided by GM herein, in the avent of
" Dealer’s breach of the Dealer Agreements, as supplemented by this letter agreement, GM and the 363
Acquirer shall have all of its rights and remedies under the Dealer Agreements, as supplemented by this
letter agreement, and in addition, (i) GM or the 363 Acquirer may terminate the Dealer Agreements, as
supplemented by this leter agreement, upon written notice to Dealer of not less than thirty {30} days,
and/or (ii) the 363 Acquirer shall not be obligated to offer Dealer a replacement dealer sales and service
agreement upon the termination by its terms of the Dealer Agreements, as supplemented by this letter
agreement. In the event that either Dealer or the 363 Acquirer terminates the Dealer Agreements, as
supplememed by this letter agreement, afier the 363 Sale or the 363 Acquirer does not offer Dealer a
replacement dealer sales and service agreement as set forth above, then (x) GM or the 363 Acquirer shall
provide Dealer with termination assistance solely as set forth in Section 152 of the Dealer Agreements
* (excluding any facility assistance pursuant to Section 15.3 of the Dealer Agreements), and (y) Dealer

waives all other rights under the Dealer Agreements, a5 supplemented by this letter agreement, and any
applicable state laws, rules or regulations regarding termination notice, termination rights, termination
assistance, facility assistance or other termination rights.

9. Miscellaneous,

{a) Dealer and the individual(s) executing this letter agreement on behalf of Dealer
hereby jointly and severally represent and warrant to GM that this letter agreement has been duly
authorized by Degler and that all necessary corporate action has been taken and all necessary

corporaie approvals have been obtained in connection with the execution and delivery of and
performance under this letter agreement,

(by This letter agreement shall supplement the Dealer Agreements as of the Effective
Date and shall be effective through the remainder of the term of the Dealer ﬂgrgemenis which
shall expire a0 later than QOctober 31, 2010,

{c} Except as supplemented by this letter agreement {including all exhibits, schedules
and addendums to this letter agreement), the Deuler Agreements shall remain in full force and
effect as writien. Additionally, the Dealer Agreements, as referenced in any other document that

the parties have executed, shall mean the Dealer Agreements as supplemented by this letter
agreemesnt.



{(d) This letier agreement may be executed in counterparts, each of which when signed by

all of the parties hereto shall be deemed an original, bet all of which when tzken together shall
constituie one agresment.

(e) The Dealer Agreements, as supplemented by this letter agreement, shall benefit and
be binding upon (i} to the extent permitted by this letter agreement, any replacement or successor
dealer as referred to in the Dealer Agreements, as supplemented by this letier agreement, and any
successoss of assigns, and (i1) any of GM's or the 363 Acquirer’s successors or assigns. Without

limiting the generality of the foregoing, after the 363 Sale occurs, this letfer agreement shall
benefit and bind the 363 Acquirer. '

{fy The parties o this letter agreemsnt have been represented, or have hed the
opportunity to be represented, by counsel and have been advised, or have had the opportunity to
be advised, by counsel as to their rights, duties and relinquishments hereunder and under
applicable law. In execufing this lettzr agreement, Dealer acknowledges that ifs decisions and
actions are entirely voluntary and free from any duress. '

(g} The Dealer, Agreement, as supplemented hereby, shall be governed by and construed
in accordance with the laws of the state of Michigan. '

(h} By executing this letter agreement, Dealer herby consems and agrees that the
Bankmiptey Court shalf retain full, complete and exchssive jurisdiction to interpret, enforce, and
adjudicate disputes concemning the terms of this letter agreement and any other matter related
thereto. The terms of this Section %(h) shall survive the termination of this letter agreemaent.

(i) Dealer hereby agrees that, without the prior written consent of GM or the 363
Acquirer, it shall not, except as required by law, disclose to any person {other than its agents or
employees having a need to know such information in the conduct of their duties for Dealer,.
which agents or employees shall be bound by a similar undertaking of confidentiality) the terms
or conditions of this letter agreement or any facts relating hereto or to the undedlying transactions.

() If any part, term or provision of this letter agreement is invalid, unenforceable, or
illegal, such part, term or provision shall be considered severable from the rest of this letter
agreemert and the remaining portions of this letter agreement shall be enforceable as if the letter
agreement did not contain such part, term or provision.

(X} This Iet{er agréement shall constitute an agreement, executed by authorized
representatives of the parties, supplementing the Dealer Agreements as contemplated by Section
17.11 thereof. This letrer agreement shall be deemed withdrawn and shall be noll and void and of
no further force or effect unless this letter agreement is executed fully and property by Dealer and
is received by GM on or before June 12, 2069,

S R A
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Please indicate your approval of, and agreement with respect to, the matters set forth in this letter
agreement by signing where provided below and returning it to GM for execution in the enclosed, self-
addressed Federal Express envelope,

GENERAL MOTORS CORPORATION

By

Aunthorized Representative

APPROVED AND AGREED TO THIS
___ DAY OF JUNE, 2009

By:

Name:
Title:

THIS POCUMENT SHALL BE NULL AND VOID IF NOT EXECUTED BY
DEALER AND RECEIVED BY GM ON OR BEFORE JUNE 12, 2009, OR
IF DEALER CHANGES ANY TERM OR PROVISION HEREIN.

x%-
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General Motors Corporation

June 8, 2009

Via Federal Express
To All GM Dealers in the US Who Received a Participation Agreement:

o chalongi t, A i icstd hen we von you the Juse 1 2009 lener sgrestmen
unpreceden: challenging As we when we sent you the , etter sgresmeant
(the “Participation Agreement”), GM wants your deslership to be part of GM's future and our whole focus
is to try to improve, together, the GM doaler network, We are gratified that, through Monday, June 8, we
have already received over half or 2,200 signed Participation Agreements back from dealems, indicating
broad dealer support of our objectives for the dealer netwark.

We have, however, received thoughtful and insightful questions and comments from individual
dealers, the NADA and the National Dealer Council (the *NDC™) regarding the Participation Agreemont, In
response, we have had discussions with the NADA and the NDC. As a result of those discussions, we are
writing to provide clarity on several pointa addressed in the Participation Agreement, as well as to amend
certain terms and conditions of the Participation Agreement. Again, our whole focus here is to work with
GM dealers to insure that both GM and the dealer body are dest positioned to compete in this challenging
environment and more importantly in the future,

1. Before we address specific portions of the Participation Agreement affocted by this letter, it is
important that our dealer body fully understands our reasoning for the Participstion Agreerment. Given the
overall consolidation of GM's dealer network, improved and award winning product offerings by GM, and
an acticipated improving US vehicle market over the next few years, dealers will have significant
opportunities to increase salos. These sales increases are necessary to OM and the dealer networka’ viability
over the jong term. Our intent is %o assist dealers as much as passible to sell high quality vehicles and
provide the best customer service in the industry, Our expectation for GM dealers is that they will perform
to OM’s sales and customer satisfaction requirements and, over time, improve their sales performance in
line with incraesed market opportunities. In order to meet and exceed GM's expectations with respect to
sales and customer gatisfection, dealers must have up-to-date, competitive facilities that are properly
imaged. Further, dealers must align their facilities by GM's channel strategy to the fullest extent possible
and eliminate non-GM line makes from their showrooms 1o place the proper customer focus on the Chevy,
BG or Cadillac channels.

2. Dealers, the NADA and the NDC have raised understandable questions sbout exactly how the
sales expectations would be determined. We explained that we were unable o provide specific answers for
individual dealerships now given thet we don’t yet know how many dealers will sign Participation
Agreements and be part of our GM dealer network and footprint in the future. However, the process GM
intends to uge is to work with individual GM dealers to develop specific market plans, sales objectives and
plana to meet or exceed those sales objectives over time. By working with our dealers on this critical issue,
we expect that our dealers will not only maintain current sales levels, but will increase sales beyond thase




lovels nocessary for the visbility of GM’s dealer network. In terms of our process, at some point in the first
quarter of 2010, we will hold a GM Reinvention business plan meeting with each dealer executing &
Participation Agreement. At this meeting GM's channe! representatives and the dealer wiil agree upon
appropriate sales targets given the new dealer footprint in the market and other factors, including, but not
limited to, dealer's competitive position in the market, dealer’s historical market share, and dealer’s market
opportunity. We anticipate that this process will be substantially the same as the methods used by GM and
deslers 10 got sales targets in the past. It is expected that the increased sales expectations will be
implemented for the second half of the 2010 or 2011 calendar year. In addition, if the overall US vehicle
market is operating well below forocast at that time, such information will be factored into the calculations

for the dealer’s sales expectations.

3. It addition to the questions regarding sales expectations, GM received questions regarding
inventory expectations. Simply put, GM needs dealers to order adequate inventory to meet or exceed
expected sales performence requirements determined by GM and dealer at the GM Reinvention business
plan meeting. If the dealer is meoting sales expeciations, there will be no reason for GM to question the
dealer's ordering practices or luventory levels. If the dealer is not meeting or exceeding sales expectations,
and ordering practices or inventory levels are contributing to this problem, GM needs the dusler’s
commitment to work diligently to address the situstion. This issuc is addressed in the Participation
Agreoment. On the other hand, if product svailability is an issue, GM will work with the dealer to try to
address that issue as well,

4, On the issue of exclusivity, it is assumed that the dealer will remove non-GM brands from the
GM showroom by December 31, 2009 as provided in the Participation Agreoment and will operate 8
showroom exclusive to GM products going forward. GM reserves the right to require in certain markets that
dealer provide completely exclusive GM facilities on the dealership premises going forward. Of course, you
have our commitment to work with you reasonably (1) to datermine whether your dealership premises will
be exclugive GM and (2) if you cannot reasonably taoct the agreed date or dates for exclusivity. It is not
our intent to be unreasonable or onerous with respect to exclusivity requirements, but to clearly provide an
excellent customer experionce for our mutual customers and to help increase sales of GM brands. While
most continuing GM dealers operate out of exoellent, imaged facilities, there are those that coutinue to
opersie out of dated, non-competitive facilities that do not properly represent GM's brands, This is not
good for the desler, GM or the other dealers in the same market. If a dealer’s facility is not compliant,
GM's channel representative and the dealer will mest aud agree on the appropriate action to be taken by GM
and the dealer. GM is fully aware of the current difficult conditions in the market, and any request by GM
for dealers to invest in their facilities will taks into account the realities of the market. To address the
foregoing, we are hereby smending Section 4 of the Participation Agreement to delete the existing third
sentence and insert the following In its place:

“In the event that Dealer currently operatea any non-GM dealership on the Dealership Premises,
Dealer shall cease all non-GM Dealership Operations in the GM showroom at the Dealership
Premises, on or before December 31, 2009, and Dealer and GM will meet as soon as practical but
in all svents by the end of 2009, to reascnsbly determine and mutually agree whether ar not and
the sxtent to which non-GM Deslership Operations may continue on the Dealership Premises
other than the GM showroom.”

In addition we are hereby amending Section 4 of the Participation Agreement to delete the existing fourth
sentence snd insert the following in its place:




“If Dealer fails to corply with its commitnjents under this Section 4, GM or the 363 Aquirer shall
be entitled to all of their remedies pursuant o Article 13.2 of the Dealer Agreement.”

5, In terms of waiving the right to protedt in certain limited circumstances, we have frankly
received & good deal of comment on this provision| First, we are well aware of the provisions of state
franchise Iaws and a dealer's right to protest certain rk actions. Accordingly, we drafted this provision
to only apply within o limited time frame and ide the six mile provision set forth in the Dealer
Agreement. The intent wes to provide GM and our the flexibility to move quickly during this period
given the dramatically different dealer footprint. t is essential for GM and the dealer body that this
flexibility is built into the Participation Agreement ia order to securs a strong, vibrant dealer network now
and in the future without the nesd to resort to the titne consuming and costly protest procedures within the
state process. However, GM does not intead to use this provision to increase the number of same line make
dealers in & particular market over the number that exist today, This was 8 major concern of dealers, the
NADA, snd the NDC. To address this issue, we are hereby amending Section 5 of the Participstion
Agreement by adding the following sentence at the end of Section 5(a) thereof:

“Notwithstanding the foregoing, Dealer is not waiving any protest rights whatsoever in the event
that GM seeks to increase the number of dealerships for the Existing Model Line(s) in Dealer's
contractual ares of responsibility from the mmnber that are located in that area as of the date of

this letter agreement,”
Again, while it is important that GM retain flexibility in this area, GM believes such activity will be limited.

6. A nurnber of concerns have been raised regarding the breach provision of the Participation
Agreement, While it is appropriats that GM have remedies in the event of a breach by dealers of the Dealer
Agroemant,GMismtlwﬁngwwmmwmywuwwtbrthosededmmﬁnga
Participation Agreement. Quite the opposite. We have spent considerable time, energy and money trying to
retein your dealership in the network. However, to address certain concems of the dealers, the NADA, and
the NDC that the breach provision of the Participation Agreement would override state law protections for
dealers, GM has agreed to delete that provision from the Participation Agreement and rely on the terms of
the Dealer Agreement and state law in connection with any breach of the Dealer Agreement, as
supplemented by the Participation Agreement, by desler, Accordingly, Section 8 of the Participation
Agreement is hereby deleted in its entirety and sll other terms of the Participation Agreement, a8 modified
by this lstter agreement, inoluding the numbering of all sections, shall rermain in full force and effoct.

7. Finally, a number of ¢concerns have been mised about the choice of law provisions in Section
9(g) of the Participation Agreement. Accordingly, the choice of law provisions of Section 9(g) are hereby
deleted and such provisions are replaced by the choice of law provision contained in Article 17.12 of the
Desler Agreement, the terms of which are specifically incorporated by reference and agreement into the
Participation Agreement. In addition, Section 9(h) is hereby modified such that ail terms of Section 9(h)
after the words “letter agreement’ are stricken and removed from the Participation Agreement.

8. If you have aiready executed and retumed to GM your Participation Agreement, please
execute this letter and return it v GM on or before Juns 15, 2009, and the terms of this letter shall be
incorporated into the Participation Agreement. If you have not executed snd returned your Participation
Agreement to GM, please note the deadline for doing so remains June 12, 2009. Please exscute the
Participetion Agreement and return it to GM on or before June 12, 2009, and also sign and return this




letter by June 15, 2009. We have enclosed a return Federal Express envelope, addressed 1o GM, for your
convenience.

1 would like to personally congratulate you on being selected to move forward with the new GM.
With our innovetive and award winning product line for Chevrolet, Buick, Cadillac and GMC, and the

strongest deslers in the GM network, we have an extraordinary opportunity to win in the market and creats
bothgreutb:wdmdﬁtmhiuvﬂua,uwenanhudnmthatwﬁ}mmmﬁcavmud. I am honored t0

be working with you in this mission.
Sincerely,

Mark LaNeve, GMNA Vice President of Vehiele,
Sales, Service and Murketing

ACKNOWLEDGED AND AGREED TO BY:

.

By:

Name:
Title:
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