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TO THE HONORABLE ROBERT E. GERBER,
UNITED STATES BANKRUPTCY JUDGE:

General Motors LLC (f/k/a General Motors Company) (“New GM?”), by and through its
undersigned counsel, hereby submits this response (“Response”) (i) to the pro se Motion for
Sanctions Against the Law Firm of King & Spalding LLP, and Attorneys Arthur Steinberg, and
Scott Davidson for the Intentional Violation of Rule 9011(b)(1), Rule 9011(b)(2), Rule
9011(b)(3) and Rule 9011(b)(4) with Affidavit(s) and Exhibits [Docket No. 8375] (“Sanctions
Motion”) and certain other pleadings identified below, each filed by Billy Ray Kidwell
(“Kidwell”) and (ii) in further support of the Objection by General Motors LLC to Pro Se
Motion to Show Cause Why General Motors LLC., and its Corporate Governance, Should Not be
Held in Contempt for Intentionally Violating this Court’s Orders, While Terrorizing a Disabled
Combat Veteran, and His Family, dated November 22, 2010 [Docket No. 7889] (“Contempt
Objection”) filed by New GM . In support of this Response, New GM respectfully represents as
follows:

INTRODUCTION
1. New GM filed the Contempt Objection in response to Kidwell’s Motion to Show

Cause Why General Motors LLC., and Its Corporate Governance, Should Not Be Held in
Contempt for Intentionally Violating this Court’s Orders, While Terrorizing a Disabled Combat
Veteran, and his Family (“Contempt Motion”). Thereafter, in response to the Contempt
Obijection, Kidwell filed the Sanctions Motion and the following additional pleadings: (i) the
Motion to Submit Two Affidavits in Support of Movant’s Motion for Sanctions Against the Law
Firm of King & Spalding LLP, and Attorneys Arthur Steinberg, and Scott Davidson for the
Intentional Violation of Rule 9011(b)(1), Rule 9011(b)(2), Rule 9011(b)(3) and Rule 9011(b)(4)

[Docket No. 8377] (“Affidavits Motion”); (ii) the pro se Motion for Judicial Notice that GM



Vehicle Warranties, State Lemon Law Obligations, and Related Regulatory Obligations under
Such Statutes are an Assumed Liability for the New General Motors LLC, with Exhibits [Docket
No. 8376] (“Judicial Notice Motion”); (iii) the pro se Notice of Denial of Due Process
Resulting in Great Bodily Harm to Movant, Billy Ray Kidwell and Motion for Appropriate Relief
[Docket No. 8799] (“Due Process Notice”); and (iv) the pro se letter dated January 6, 2011 from
Kidwell to the Honorable Robert E. Gerber [Docket No. 8798] (“January 6 Letter” and,
collectively with the Sanctions Motion, the Contempt Motion, the Affidavits Motion, the Judicial
Notice Motion and the Due Process Notice, the “Kidwell Pleadings”).

2. New GM believes that none of the Kidwell Pleadings have any merit. However,
New GM is concerned that a specific response to each of the allegations in the Kidwell Pleadings
will engender only further pleadings by Kidwell (as has already occurred). New GM notes that
in certain recent pleadings filed with this Court and with the Florida District Court,* Kidwell has
attacked not only New GM and its lawyers, but also the judiciary handling these matters.
Attached hereto as Exhibit “A” are pleadings that illustrate this point.

3. Under these circumstances, New GM believes it would promote judicial
efficiency to address the central issue that underlies the Kidwell Pleadings, and defer
consideration of all other matters raised by the Kidwell Pleadings. In New GM’s view, the
central issue for this Court to decide is whether New GM can be held responsible for any of the
claims that Kidwell believes emanate out of his purchase of a Chevy S-10 pickup truck from Old
GM in 2003. New GM believes that, once this Court decides this central issue, the Court can
assess the remaining issues, if any, raised by the Kidwell Pleadings and direct the parties how it

would like them addressed. Accordingly, New GM requests that the Court bifurcate the issues

! Capitalized terms not defined herein shall have the meanings ascribed to them in the Contempt Objection.



raised by the Kidwell Pleadings in the manner discussed above, and permit New GM to defer
responding to the remaining allegations made in the Kidwell Pleadings (such as the
appropriateness of assessing Bankruptcy Rule 9011 sanctions against New GM’s attorneys based
on the filing of the Contempt Objection) until the central issue has been decided by the Court.

4. As explained in the Contempt Objection and as further discussed below, the scope
and limitations of New GM’s responsibilities are defined in the Sale Order, which provides that,
with the exception of certain liabilities expressly assumed under the relevant agreements, the
assets acquired by New GM were transferred "free and clear of all liens, claims, encumbrances,
and other interests of any kind or nature whatsoever . . . including rights or claims based on any
successor or transferee liability . . . .” Sale Order, { 7 (emphasis added).

5. Therefore, New GM only assumed such liabilities of Old GM as set forth
specifically in the MSPA and Sale Order. In particular, as discussed in the Contempt Objection
and further described herein, New GM only assumed certain express warranty-related claims and
Lemon Law claims (as defined in the MSPA). New GM did not assume the warranty-related
claims and the asserted “Lemon Law” claims set forth by Kidwell in the Contempt Motion.
Thus, as provided in the Sale Order, Kidwell is prohibited from asserting such claims against
New GM.

6. This Court retained exclusive jurisdiction to resolve all disputes relating to the
MSPA and Sale Order including the liabilities assumed by New GM thereunder. See Sale Order,

1 71. Thus, the central issue raised by the Kidwell Pleadings is squarely before this Court.



OBJECTION

A. The Warranty-Related Claims Asserted
by Kidwell are Not Assumed L.iabilities

7. The relevant background facts are set forth in the Contempt Objection? and will
not be repeated herein.

8. New GM acknowledges that it assumed certain obligations of Old GM in
connection with “express written warranties of [the Debtors] that are specifically identified as
warranties and delivered in connection with the sale of” specified vehicles. MSPA, §2.3(a)(vii).
However, it is clear from a review of the MSPA, the Sale Order and the other relevant
documents, that New GM only assumed the obligation to fund and otherwise support the
standard limited warranties of repair issued by Old GM. No other warranty-related claims were
assumed by New GM. Here, Old GM’s express warranty on Kidwell’s vehicle is expressly
limited to repair of specific defects in material and workmanship if the vehicle is presented to an
authorized dealer within the express time and distance limitations of the warranty. The express
warranty specifically provides that performance of repairs and needed adjustments is Kidwell’s
exclusive remedy. New GM did not assume other liability claims relating to alleged warranties,
including liability for personal injuries, economic loss, or expenses. Thus, under the Sale Order,
New GM did not assume any civil liability for the damages Kidwell sought as a result of Old
GM’s alleged breach of warranty. See Sale Order, 56 (New GM assumed express warranties
“subject to conditions and limitations contained therein”).

0. Old GM’s standard limited warranty provides only for repairs to the vehicle

during the warranty period in accordance with specified terms, conditions and limitations. See

2 For the Court’s convenience, a copy of the Contempt Objection (without exhibits) is annexed hereto as Exhibit
HB.”



Old GM Limited Warranty,® at 4. The express written warranty for Kidwell’s vehicle contains
the following relevant provisions:
» “General Motors shall not be liable for incidental or consequential damages
(such as, but not limited to, lost wages or vehicle rental expenses) resulting from
breach of this written warranty or any implied warranty.” (Old GM Limited
Warranty at 8.)

» “Economic loss or extra expense is not covered. Examples include:

» Loss of vehicle use

Inconvenience

Storage

Payment for loss of time or pay

Vehicle rental expense

Lodging, meals, or other travel costs

State or local taxes required on warranty repairs” (Id. at 7.)
10.  The express warranty for repair for Kidwell’s vehicle contained the following
limitations:
» To obtain repairs to one’s vehicle, the owner must “take the vehicle to a
Chevrolet dealer facility within the warranty period and request the needed

repairs.” (Old GM Limited Warranty at 5.)

» The warranty coverage extends only for three years or 36,000 miles, whichever
comes first. (Id. at 4.)

11. Here, it is undisputed that Kidwell purchased his vehicle in 2003. The repair
warranty period lapsed in 2006, three years prior to the entry of the Sale Order and New GM’s
purchase of Old GM’s assets. New GM, thus, cannot be found liable for Kidwell’s warranty-

related claims for repair, which are the only warranty-related claims New GM assumed.

® While a copy of the Old GM Limited Warranty was attached to the Contempt Objection as Exhibit “D,” for the
convenience of the Court and Kidwell, another copy of the Old GM Limited Warranty is attached hereto as Exhibit
“C.”



12. The Sale Order provided that New GM “is not assuming responsibility for
Liabilities contended to arise by virtue of other alleged warranties, including implied warranties
and statements in materials such as, without limitation, individual customer communications,
owner’s manuals, advertisements, and other promotional materials, catalogs and point of
purchase materials.” Id. Similarly, the MSPA expressly excluded any liabilities “arising out of,
related to or in connection with any (A) implied warranty or other implied obligation arising
under statutory or common law without the necessity of an express warranty or (B) allegation,
statement or writing by or attributable to [Old GM].” MSPA, 82.3(b)(xvi).

13. Moreover, Kidwell is not entitled to any damages from New GM allegedly arising
from vague and unidentified statements Old GM allegedly made about the quality of its vehicles
or any implied warranties as the Sale Order specifically provides that New GM did not assume
“responsibilities for Liabilities contended to arise by virtue of . . . implied warranties and
statements in materials such as, without limitation, individual customer communications,
owner’s manuals, advertisements, and other promotional materials, catalogs, and point of
purchase materials.” Sale Order, § 56. Again, the MSPA expressly excluded liabilities arising
from “allegation, statement or writing by or attributable to [Old GM].” MSPA, §2.3(b)(xvi)(B).
The conduct alleged in Kidwell’s Amended Complaint falls squarely within these exclusions.

14. Based on the foregoing, the warranty-related claims asserted by Kidwell are not
“Assumed Liabilities” as defined in the MSPA and were not transferred to New GM as part of
the sale of Old GM’s assets.

15. It should be noted that Kidwell’s claims against New GM were previously
dismissed with prejudice by the Florida District Court in the Florida District Court Action.

However, in response to Kidwell’s Reconsideration Motion filed in that action, the Florida



District Court recently issued an Order on December 28, 2010 (“December 28 Order”),*
granting Kidwell leave to file an amended complaint to provide the Florida District Court with
the contractual basis upon which he based his express warranty claims against New GM. In so
doing, the Florida District Court specifically found that its previous order did not contradict this
Court’s Sale Order. It further found that any express warranty obligations assumed by New GM
pursuant to the Sale Order “are of limited scope and apply only to funding and supporting
standard limited warranties of repair issued by the old entity.” December 28 Order, p. 5
(emphasis in original). Nonetheless, the Florida District Court ultimately concluded that
“[w]hether Plaintiff’s breach of warranty claims were barred by the Bankruptcy Court’s Sale
Approval Order and whether they state a claim for relief depend upon the language of the
express warranty.” Id. at pp. 5-6. As Kidwell failed to attach a copy of the Old GM Limited
Warranty to his complaint, the Florida District Court exercised its discretion by dismissing
Kidwell’s warranty-related claims without prejudice to give Kidwell an opportunity to amend his
complaint. Id. at p. 6.

16.  The Florida District Court recognized this Court’s jurisdiction over the express
warranty-related claims in the December 28 Order. See December 28 Order, p. 6 n. 4
(“Defendant’s right to submit to the jurisdiction of the Southern District of New York in
litigating these claims pursuant to section 9.13 of the Sale Approval Order is not foreclosed by
this Order. The Court will consider, when appropriate, a motion to transfer this action.”).

B. Kidwell’s Lemon Law Claims are Not Assumed Liabilities

17. New GM also acknowledged in the Contempt Objection that the MSPA provided

that New GM assumed “all obligations under Lemon Laws . ...” MSPA, § 2.3(a)(vii)(B). The

* A copy of the December 28 Order is annexed hereto as Exhibit “D.” A summary of subsequent events related to
the December 28 Order is set forth in footnote 5, infra.



term “Lemon Laws” is defined under the MSPA as “a state statute requiring a vehicle
manufacturer to provide a consumer remedy when such manufacturer is unable to conform a
vehicle to the express written warranty after a reasonable number of attempts, as defined in the
applicable statute.” MSPA, § 1.1. Pursuant to the terms of the MSPA, the assumption of Lemon
Law obligations is, therefore, limited by the “express written warranty” obligations assumed by
New GM. While state Lemon Laws, in general, create certain additional remedies and
procedures, the Sale Order clarified that New GM’s assumption of Old GM’s obligations under
state “lemon law” statutes is limited to situations “which require a manufacturer to provide a
consumer remedy when the manufacturer is unable to conform the vehicle to the warranty, as
defined in the applicable statute, after a reasonable number of attempts as further defined in the
statute, and other related regulatory obligations under such statutes.” Sale Order, { 56.

18. Here, Florida’s Lemon Law affords consumers the right to seek replacement or
refunds for a vehicle through alternative dispute procedures within two years of initial delivery if
a manufacturer, after three repair attempts, is unable to fix a defect that substantially impairs the
use, value or safety of the vehicle. See Florida Statutes Annotated, Sections 681.10 through
681.118 and 681.1095 and Florida Administrative Code, Rules 2-30.001, and 2-33.002 through
2-33.004. Kidwell pursued relief under the Florida Lemon Law against Old GM through
arbitration, but lost. Kidwell then failed to pursue the appeal mechanism afforded him under
Florida’s Lemon Law. See Kidwell v. General Motors Corp., 975 So. 2d 503, 505 (Fla. Dist. Ct.
App. 2007) (“if Kidwell was dissatisfied with the decision of the BBB arbitrator he could have
sought review by applying to the Florida New Motor Vehicle Arbitration Board, which he failed

to do”). Since no liability arose for Old GM under that proceeding, any remaining claims now



being asserted by Kidwell against New GM are not claims that New GM assumed as part of the
Sale from Old GM.

19.  As stated in the December 28 Order, the Florida District Court agreed with New
GM on this point. Specifically, the Florida District Court found as follows: “Specifically,
Plaintiff’s Lemon Law-related claims are really for fraud and obstruction of justice rather than an
action under the substantive provisions of the statute. ... Thus, counts IV and V of Plaintiff’s
Amended Complaint were properly dismissed with prejudice.” December 28 Order, p. 7. As the
Florida District Court has already dismissed Kidwell’s Lemon Law claims with prejudice, this
issue is resolved. Accordingly, Kidwell should be prohibited from litigating the Lemon Law
issues that have already been decided by the Florida District Court.

C. The Sale Order Bars the Continued Prosecution of
Kidwell’s Warranty-Related Claims and Lemon Law Claims

20.  As New GM has not assumed the warranty-related claims or Lemon Law claims
asserted by Kidwell, his continued prosecution of such claims against New GM constitutes a
violation of the Sale Order, which unambiguously states that “all persons and entities, including,
but not limited to . . . litigation claimants and [others] holding liens, claims and encumbrances,

and other interest of any kind or nature whatsoever, including rights or claims based on any

® In response to the December 28 Order, Kidwell filed a Request for Clarification of Court Order and Voluntary

Compliance with ADA in the Florida District Court on January 10, 2011 (“Request for Clarification™), a copy of
which has been annexed hereto as Exhibit “A.” In the Request for Clarification, Kidwell continues to assert that the
Lemon Law claims are viable against New GM. New GM filed Defendant General Motors LLC’s Response to
Plaintiff’s Request for Clarification of Court Order, dated January 24, 2011 (“Response to Request for
Clarification”) in response to the Request for Clarification. A copy of the Response to Request for Clarification is
annexed hereto as Exhibit “E.” The Response to the Request for Clarification contains many of the same arguments
set forth in this Response.

Recently, Kidwell has filed additional pleadings in the Florida District Court seeking (i) the appointment of counsel
and for a stay of the proceeding until counsel can be appointed, and (ii) an extension of time to amend his Amended
Complaint. The December 28 Order gave Kidwell until January 18, 2011 to file an amended complaint, which was
not done. Instead, as noted, Kidwell filed the additional pleadings referenced above. As of the date hereof, the
Eleventh Circuit Court of Appeals has suspended Kidwell’s appeal of the Florida District Court’s September 10
Order (which dismissed Kidwell’s Amended Complaint against New GM with prejudice) pending the Florida
District Court’s resolution of Kidwell’s motion to reconsider that order.

9



successor or transferee liability . . . are forever barred, stopped and permanently enjoined . . .
from asserting against [New GM], its successors or assigns, its property, or the Purchased Assets,
such persons’ or entities’ [rights or claims], including rights or claims based on any successor or
transferee liability.” Id, § 8 (emphasis added); see also id, { 46 (“[New GM] shall not have any
successor, transferee, derivative, or vicarious liabilities of any kind or character for any claims,
including, but not limited to, under any theory of successor or transferee liability, de facto
merger or continuity, environmental, labor and employment, and products or antitrust liability,
whether known or unknown as of the Closing, now existing or hereafter arising, asserted or
unasserted, fixed or contingent, liquidated or unliquidated™); id., Y 52 (Sale Order “effective as a
determination that, except for the Assumed Liabilities, at Closing, all liens, claims,
encumbrances, and other interests of any kind or nature whatsoever existing as to the Sellers with
respect to the Purchased Assets prior to the Closing (other than Permitted Encumbrances) have
been unconditionally released and terminated . . . .”). Kidwell should, therefore, be directed to

cease and desist from the continued prosecution of New GM in this and any other Court.

10



WHEREFORE, New GM respectfully requests that the Court (i) find that New GM is not
liable for Kidwell’s warranty-related claims and Lemon Law claims; (ii) prohibit, restrain and
bar Kidwell from asserting any warranty-related claims and/or Lemon law claims against New
GM; (iii) set a schedule with respect to any remaining issues raised by the Kidwell Pleadings;
and (iv) grant to New GM such other and further relief as is just and proper.

Dated: New York, New York

January 27, 2011
KING & SPALDING LLP

By: Arthur Steinberg
Arthur Steinberg
Scott Davidson
1185 Avenue of the Americas
New York, NY 10036
(212) 556-2100

Counsel to General Motors LLC

11
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HEARING DATE AND TIME: To Be Determined
Billy Ray Kidwell, Pro Se
5064 Silver Bell Drive
Port Charlotte, Florida 33948
Telephone (941) 627-0433

On Behalf of himself Pro Se

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre :  Chapter 11

MOTORS LIQUIDATION COMPANY, etal, :  Case No. 09-50026 (REG)
/k/a General Motors Corp., et al,

Debtors

NOTICE OF DENIAL OF DUE PROCESS RESULTING IN GREAT BODILY HARM
TO MOVANT, BILLY RAY KIDWELL AND MOTION FOR APPROPRIATE RELIEF

Nearly four (4) months ago the extremely disabled Pro Se Litigant came to this Court

with an EMERGENCY Request for EXPEDITED Mandatory Judicial Notice of this Court’s

OWN GM Sales ORDER.

Nothing complex.

This Court allowed General Motors LLC to arbitrarily, and capriciously, decide when

they would respond to the Pro Se Movant’s Emergency Request.



General Motors LLC did not respond, did not deny, or answer, the Pro Se Litigant’s
Emergency Request for over two months, substantially aggravating Movant's Life-Threatening

Stress Disorder.

The extremely disabled Pro Se Litigant made this Court fully aware that the basis for the

EMERGENCY Motion was;

“The Pro Se Petitioner is extremely disabled with life-threatening disabilities that are

being intentionally aggravated, at the direction of GM Chairman, Edward E. Whitacre, Jr., the

governance of General Motors, LLC., and their legal department, as they blatantly, and
intentionally, violate this Court’s ORDER(s), and the Amended and Restated Master Sale and
Purchase Agreement.” [Emergency Motion for Expedited, Mandatory Judicial Notice filed on September

20, 2010 at page five (5). Emphasis added as to the Life-threatening disabilities being intentionally

aggravated.]

This Court, by its failure to act in a Life-Threatening Emergency, encouraged General
Motors LLC, and the Law Firm of King & Spalding LLC to RETALJATE against the severely
disabled Pro Se Litigant, increasing their intentional aggravation of the Pro Se Movant’s Life-
Threatening Stress Disorder, by intentionally lying to this Court about the actual material facts,
apparently knowing that they have this Court “in their pocket”, and knowing that there would be

no action taken against General Motors LLC, or the GM Attorneys, for their blatant, intentional,

lying, for their dishonesty, and dilatory “T aétics”, and their Fraud on this Court.



The Pro Se Litigant, who has a history of at least one Stress-Caused Life-Threatening
Heart Attack, suffered massive undue stress, as a direct result of this Court’s failure to consider
the threat to Movant’s Life an Emergency, along with depression, heart pains, loss of sleep, and a

substantial aggravation of his Stress Disorder.

The Pro Se Litigant also sought a Show Cause ORDER against General Motors LLC for

its blatant refusal to abide by this Court’s Sales ORDER, and the attached GM Sales Agreement.

Again, this Court refused to act.

Again, this Court allowed General Motors LLC to arbitrarily, and capriciously, decide
when they would respond to the Pro Se Movant’s Show Cause Motion, and General Motors LLC
did not respond, did not deny, or answer, the Pro Se Litigant’s Show Cause Motion for over two

months.

On November 30, 2010 the severely disabled Pro Se Litigant filed a Motion for Sanctions
against the Law Firm of King & Spalding LLP for multiple, bad faith, intentional violation(s) of
Federal Rule of Bankruptcy Procedure Rule 9011(B)(1), Rule 9011(b)(2), Rule 9011(b)(3), and
Rule 9011(b)(4), by the Law Firm of King & Spalding LLP, and King & Spalding Attorneys

Arthur Steinberg, and Scott Davidson.



The Law Firm of King & Spalding LLP, and King & Spalding Attorneys Arthur
Steinberg, and Scott Davidson, conceded their multiple, bad faith, intentional violation(s) of
Federal Rule of Bankruptcy Procedure Rule 9011(B)(1), Rule 9011(b)(2), Rule 9011(b)(3), and

Rule 9011(b)(4), and have not denied, contested, or bothered to answer the Pro Se Movant’s

Motion for Sanctions.

On December 9, 2010 Movant, Billy Ray Kidwell, filed an Affidavit, given under oath,

directly stating that the Law Firm of King & Spalding, LLP intentionally violated Federal Rules

of Bankruptcy Procedure, Rule 9011(B)(1), Rule 9011(b)(2), Rule 9011(b)(3), and Rule

9011(b)(4).

On December 9, 2010 an Eye Witness, Movant’s Wife, Tana Kidwell, filed an Affidavit,

given under oath, directly stating that the Law Firm of King & Spalding, LLP intentionally

violated Federal Rules of Bankruptcy Procedure, Rule 9011(B)(1), Rule 9011(b)(2), Rule

9011(b)(3), and Rule 9011(b)(4).

The Law Firm of King & Spalding LLP, and King & Spalding Attorneys Arthur
Steinberg, and Scott Davidson, have not contested, or otherwise denied, the allegations, and

Statements of Fact, in the Affidavits of Billy Kidwell, and Tana Kidwell.

On December 10, 2010 the Movant filed another Motion for Judicial Notice, as to the

content of this Court’s QWN GM Sales ORDER to reduce litigation in at least three (3) Courts.



This Court refused to respond.

On December 24, 2010, after months of this Court refusing to abide by the Americans
with Disabilities Act, and refusing the minor ADA Disability Accommodation Request of

Movant, to merely expedite the matter, so Movant could aveid Life-Threatening Stress, all the

intentional Retaliation by General Motors LLC, all the harassment, and lies became too much to
bear and Movant felt a heavy pressure on his chest, blacked out, and fell down, suffering great

bodily harm to his arm requiring substantial emergency medical care, that is ongoing.

The Movant is sure he suffered another Life-Threatening Stress-Caused Heart Attack,

asa di_réct result of the ongoing dilatory tactics of this Court, the intentional lying, and Rule
Violations, by General Motors, LLC, and it’s attorneys, and the complete mockery being made
of the Judicial System by this Court refusing to merely be truthful, and state what its OWN Court

ORDERS say.

The GM Sales ORDER this Court released to the public clearly states that ALL State

Lemon Law Obligations are an Assumed Liability for the new General Motors LLC.

Either that Court ORDER is truthful, and ALL State Lemon Law Obligations are an
Assumed Liability for the new General Motors LLC or this Court committed a massive Fraud on

the Public, and a Fraud on the machinery of the Court itself.

This Court has a DUTY to resolve this issue.



A DUTY it is shirking because it does not want to offend the extremely powerful General

Motors LLC, and its lobbyests, with bags of money.

The Master Sale and Purchase Agreement at page 29 says ALL State Lemon Law

Obligations are an Assumed Liability of the new General Motors LLC. [See attached Exhibit.]

Movant is at a complete loss to understand what is so difficult about simply being honest,

and telling the truth.

Movant has been denied anything even remotely close to “basic fairness”, or Due

Process.

The public can have no integrity, or faith, in a Court that ignores the rights of the
individual, and will even allow a corrupt Corporation, and dishonest Corporate Attorneys, to
intentionally break the law, harass, and torture, a highly decorated American Veteran, until he
has Life-Threatening Stress-Caused Heart Attacks, all because General Motors wants to steal
$30,000 from the Disabled Veteran, without providing him a vehicle that will even start, or move

on its own,

To the public the only answer that makes sense is that GM’s hordes of Lobbyists, with
their bags of money, have either made their way to this Court, or to someone this Court owes

“favors” too.



Either way this Court’s conduct, or lack thereof, has endangered the life of, and
irreparably harmed, a severely disabled Veteran that has been openly robbed by the extremely
corrupt governance of General Motors, and merely seeks the money stolen from him, and his
wife, and minor child, returned, along with reasonable damages for the intentional inhuman

torture, irreparable harm to his health, and substantial shorting of his life.

If this Court does not impose substantial Sanctions against General Motors LLC, and the
Law Firm of King & Spalding, LLP, after their outrageous, illegal, conduct in this case, and
complete farce, and mockery they have made of these proceedings, their irreparable harm to both
Movant, and the judicial system, then no person of reasonable intelligence can ever believe, or

have faith in the integrity of this Court.

Indeed, the very purpose of this Court granting the original Motion filed by the former
General Motors Corporation, and the very purpose of the GM Sales ORDER, and Agreement, to
honor ALL State Lemon Law Obligations, was to instill public confidence in the new General

Motors, LLC, according to the documents filed in this Court.

This Court, General Motors, LLC, and its dishonest attorneys have made a complete farce

of that purpose.




Nobody, or anyone of sound mind, after reading the facts of this case, and how Movant
has been defrauded by GM, intentionally terrorized, tortured, and then raped by Cerporate-
Leaning Courts, or Courts “influenced” by GM lobbyests, or owing “favors” to General Motors,

would ever even consider purchasing a General Motors Vehicle.

General Motors has clearly demonstrated, in these proceedings, that they are the most

corrupt, and dishonest, corporation on earth.

That they will lie to Congress to get TARP Dollars, and then waste two to three million
of those Taxpayer TARP Dollars on corrupt Attorneys, to pay for years of dishonest litigation,
all to avoid honoring their warranty, after a State Lemon Law Hearing has found that the truck
they sold a disabled Veteran, does not run, knocks when it does run, has a whining transmission,
has doors that fly over, has clectrical shorts, and according to the hearing officer is so full of

manufacturing defects that it’s not fit, or safe, to even be on the road.

And this Court has demonstrated that individuals have no rights.

That the Constitution is a joke, and that even America’s Disabled Combat Veterans, who
suffer each day as a result of their service to their country, cannot get an honest process, or

“Meaningful” Access to this Court, without money, and attorneys.

What has taken place in this Court, in this case, is nothing short of Anti-American,

Unconstitutional, and SHAMEFUL.



Due Process means “Basic Fairness”. There has been none in this case.

THEREFORE, the severely disabled Movant puts into the Record, that the failure of this
Court to provide even minimum Due Process, and this Court allowing General Motors, LLC, and
it’s attorneys, to violate the Rules, Harass, Lie, Retaliate, and otherwise torture a Frail Elderly
Severely Disabled Pro Se Veteran with a Bad Heart, has resulted in great bodily harm to the

Movant-Veteran.

This Court would never have allowed anything even close to this amount of abuse, and

torture, to a fellow Attorney, or Judge, or one of their family members.

This appalling conduct was only allowed by this Court because the victim is a 100%
Service-Connected Disabled Combat Veteran, on VA Service-Connected Disability, and unable

to afford to pay for Attorneys to protect him.



RELIEF

1. Itistoo late for this Court to take any “Meaningful” action on the severely disabled
Pro Se Litigant’s “Emergency” Motion, since this Court has ignored the ADA, the
basic human rights of the disabled, as described in International Treaties the United
States is a party to, and this Court has already allowed, and encouraged, General
Motors LLC, and its Attorneys, to inflict Life-Threatening Irreparable Harm on the

frail, elderly, extremely disabled Pro Se Litigant.

2. The frail, elderly, severely disabled Pro Se Litigant submits that this Court has an
extremely strong Constitutional, and Statutory, DUTY to put an end to the ongoing
torture, abuse, and terrorizing of Movant, and his family, by issuing an ORDER

requiring the Governance of the new General Motors, LLC, to;

(@) Re-submit every Motion, Report, Agreement, Court ORDER, and document of any kind
in which the Assumed Liability of State Lemon Law Obligations is discussed, stated,

or mentioned in any way.

(b) ORDER the Governance of General Motors to state to this Court, under oath, and under
penalty of Perjury, if the new General Motors, LLC, or its governance, was party to an
Agreement for ALL State Lemon Law Obligations to be an Assumed Liability of the new
General Motors, LLC. [No doubletalk, legalese, or con games, a straight yes or no

answer. ]

10



(¢) If General Motors was a party to such an Agreement an ORDER from this Court, for the
Governance of General Motors to attend a SHOW CAUSE HEARING to determine
whylthey should not be held in Contempt, and have very substantial Sanctions imposed, |
for violating this Court’s GM Sales ORDER, and their OWN Agreement, by terroriiing

a severely disabled Veteran, and his family, causing Great Bodily Harm, and telling

both the State Court in Florida, and the United States District Court, that there was no
such Agreement, or Court ORDER, and fraudulently claiming that GM is immune from

State Lemon Law Obligations because of this bankruptcy case.

(d) Because of the massive amount of dishonesty by General Motors LLC, and its attorneys,
even in the short amount of proceedings Movant has filed in this Court, this Court MUST
hold General Motors, LLC. responsible for its conduct, and issue an ORDER requiring
the Governance of General Motors, LLC to review, and assure, that each future
document, or response, filed by General Motors, LLC is completely truthful, or face

substantial personal Sanctions.

The Record of this Case proves that the above requests are absolutely necessary, pursuant to
the unique circumstances of this case, to stop further intentional irreparable harm being inflicted
on the severely disabled Pro Se Litigant, in all probability causing his death, and to get to the
truth.,

3. This Court MUST also set a hearing for Sanctions on the intentional Federal Rules of
Bankruptey Procedure, Rule 9011(B)(1), Rule 9011(b)(2), Rule 901 1(b)(3), and Rule
9011(b)(4) violations by the Law Firm of King & Spalding LLP, and King &

Spalding Attorneys Arthur Steinberg, and Scott Davidson.

11



4. Movant seeks any, and all, other relief that this Court deems to be appropriate, and

just.

Pro Bono Publico this Court should grant this motion.

Respectfully Submitted,

/4 [3
M g W January 6, 2011
7

Billy Ray Kidwell

5064 Silver Bell Drive

Port Charlotte, FL. 33948 941 627-0433

CERTIFICATE OF SERVICE

I, Billy Ray Kidwell, hereby certify that a true and correct copy of the attached was served on All
Parties on this the 6™ day of January 2011 by mailing a true and correct copy of same in the U.S.
Mail addressed to them.

ad £ eV

Billy Ray Kidwell
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EXHIBIT A



EXECUTION COPY

AMENDED AND RESTATED
MASTER SALE AND PURCHASE AGREEMENT
BY AND AMONG
GENERAL MOTORS CORPORATION,
SATURN LLC,

SATURN DISTRIBUTION CORPORA’i‘ION
AND
CHEVROLET-SATURN OF HARLEM, INC.,
as Sellers
AND
NGMCO, INC,,
as Purchaser
DATED AS OF

JUNE 26, 2009




Section 2.3(b)(iv), Section 2.3(b)(vi) and Section 2.3(b)(ix), (2) Liabilities
arising under-any dealer sales and service Contract and any Contract related
thereto, to the extent such Contract has been designated as a Rejectable Executory
Contract, and (3) Liabilities otherwise assumed in this Section 2.3(a);

(vi) all Transfer Taxes payable in connection with the sale, transfer,
assignment, conveyance and delivery of the Purchased Assets pursuant to the
terms of this Agreement;

(vii) (A) all Liabilities arising under express written warranties of
Sellers that are specifically identified as warranties and delivered in connection
with the sale of new, certified used or pre-owned vehicles or new or
remanufactured motor vehicle parts and equipment (including service parts,
accessories, engines and transmissions) manufactured or sold by Sellers or
Purchaser prior to or after the Closing and (B) all obligations under Lemon Laws;

(viii) all Liabilities arising under any Environmental Law (A) relating to
conditions present on the Transferred Real Property, other than those Liabilities
described in Section 2.3(b)(iv), (B) resulting from Purchaser’s ownership or
operation of the Transferred Real Property after the Closing or (C) relating to
Purchaser’s failure to comply with Environmental Laws after the Closing;

(ix) all Liabilities to third parties for death, personal injury, or other
injury to Persons or damage to property caused by motor vehicles designed for
operation on public roadways or by the component parts of such motor vehicles
and, in each case, manufactured, sold or delivered by Sellers (collectively,
“Product Liabilities”), which arise directly out of accidents, incidents or other
distinct and discreet occurrences that happen on or after the Closing Date and
arise from such motor vehicles’ operation or performance (for avoidance of doubt,
Purchaser shall not assume, or become liable to pay, perform or discharge, any
Liability arising or contended to arise by reason of exposure to materials utilized
in the assembly or fabrication of motor vehicles manufactured by Sellers and
delivered prior to the Closing Date, including asbestos, silicates or fluids,
regardless of when such alleged exposure occurs);

%) all Liabilities of Sellers arising out of, relating to, in respect of, or
in connection with workers® compensation claims against any Seller, except for
Retained Workers” Compensation Claims;

(xi) all Liabilities arising out of, relating to, in respect of, or in
connection with the use, ownership or sale of the Purchased Assets after the
Closing;

(xii) all Liabilities (A) specifically assumed by Purchaser pursuant to
Section 6.17 and (B) arising out of, relating to or in connection with the salaries
and/or wages and vacation of all Transferred Employees that are accrued and
unpaid (or with respect to vacation, unused) as of the Closing Date;
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA 01BN 10 Py [:28

FORT MYERS DIVISION ’
voimnd:s DISTRICT CoyaT
MIODLE DISTRICT oF 71 |
FURT HYERS, FLogog O

BILLY R. KIDWELL,
Plaintiff
Casce No. 2:09-CV-108-FtM-99DNF

V.

G. RICHARD WAGONER, et al.,
Defendant

REQUEST FOR CLARIFICATION OF COURT ORDER
AND VOLUNTARY COMPLIANCE WITH ADA

I. Introduction

Both the Americans with Disabilities Act, and the “Basic Fairness” Requirements of Due
Process, require that this Court clarify, and explain, this Court’s hostile, and extremely
ambiguous, Court ORDER of December 28, 2010 that gives the Public Appearance that this case
is being “Fixed” by a dishonest judge'.

The Pro Se Litigant cannot make an intelligent decision, as to whether he should Appeal said
ORDER for an abuse of discretion, or try to file an Amended Complaint, under this Court’s
extreme ambiguous requirements in said ORDER, that are nearly impossible to understand.

That’s because this Court’s ORDER misstates the actual material facts, making a number of
statements that the Record of this Case proves are simply not true, while repeatedly contradicting

itself.

’

‘ Plaintiff is not accusing this Court of being dishonest but is merely
attempting to point out how this case appears to “Any Reasonable Person”
based on the actual material facts, and Record of this Case, as explained

herein.
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For example, this Court NOW admits that the Bankruptcy Court Sales ORDER makes ALL
State Lemon Law Obligations an Assumed Liability for the new General Motors LLC.

Then this Court double-talks and claims the Florida Lemon Law Relief specifically provided
for by Florida Law, is not an Assumed Liability for General Motors LLC.

Either Florida’s Lemon Law ARE an Assumed Liability for the new General Motors, as the
GM Bankruptcy Court ORDER states, or they are not. They can’t be both.

If this Court is attempting to only accept limited parts of Florida’s Lemon Laws, which
should be properly cited as the “Motor Vehicle Warranty Enforcement Act”, then it MUST
clarify what pieces, or parts, it accepts as Assumed Liabilities for the new General Motors LLC,
and why this Court does not agree with the GM Sales ORDER that states “ALL State Lemon
Law Obligations are an Assumed Liability for the new General Motors LLC”.

This Court’s ORDER needs to be clear and not so conflicting and ambiguous.

I1. This Court’s False Statements in the Court Order as to Florida’s Lemon Law

In this Court’s ORDER this Court attempts to re-write Florida’s Lemon Laws claiming at
page seven (7) that Florida’s Lemon Laws “provides consumers with the right to a refund or
replacement vehicle if a manufacturer cannot conform the new motor vehicle purchased by the
consumer to the warranty by repairing or correcting any nonconformity after a reasonable

number of attempts.”

That statement is simply not true.

Florida’s Lemon Law is actually Title XXXIX, Chapter 681, and according to 681.10 may be
cited as the “Motor Vehicle Warranty Enforcement Act’.
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According to the Motor Vehicle Warranty Enforcement Act, if the manufacturer cannot
conform the vehicle to its intended use, or does not timely respond, the consumer has an
unconditional RIGHT to decide if the consumer wants a replacement vehicle, or a refund. [See
yellow highlights on Exhibit A attached hereto.]

681.104(2)(a) specifically requires that “The refund, or replacement, MUST include all
reasonably incurred collateral and incidental charges.” [Emphasis added. See yellow highlights
on Exhibit B.]

Pursuant to Florida's Motor Vehicle Warranty Enforcement Act the $50 a day Plaintiff seeks
for the cost of a replacement vehicle, the reasonable storage fees for storing the non-running
truck, the aggravation of Plaintiff’s disabilities by Defendants leaving a non-running truck,
UNDER WARRANTY, in Plaintiff’s driveway, and costs associated with the defective truck, are
all 681.104(2)(a) “reasonably incurred collateral and incidental charges” 681.104(2)(a) says
the manufacturer MUST pay. [See Exhibit B.]

All of Chapter 681, cited as Florida’s Motor Vehicle Warranty Enforcement Actisa
STATUTORY State Lemon Law OBLIGATION for the manufacturer, and as this Court NOW
admits, all state Lemon Law Obligations are an Assumed Liability of the new General Motors

LLC.

Those collateral, and incidental, charges were sought in Plaintiff’s Complaint in Lemon Law

Counts IV and V.

Counts IV and V were specifically drafted to comply with Chapter 681, and the specific right
of a consumer to file suit for violations of Chapter 681, as specifically authorized by Florida
Lemon Law Statutes 681.112, and 681.111. [See Exhibits C and D attached hereto.]

Just as this Court has attempted to re-write Florida’s Lemon Laws, while at the same time
NOW ADMITTING all Florida Lemon Law OBLIGATIONS are an Assumed Liability for the
new General Motors LLC, this Court has been just as ambiguous in describing Plaintiff’s Counts
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IV, and V in his Amended Complaint, which pursuant to Florida Law are Florida Lemon Law
OBLIGATIONS.

Count IV clearly states that it is a Cause of Action for Intentional Fraud on Florida’s Lemon
Law Process. This count is authorized by 681.111 which makes any violation of Chapter 681 by
a manufacturer an “Unfair or Deceptive Trade Practice”, and a Statutory Florida Lemon Law
OBLIGATION.

Count V of Plaintiff’s Complaint is specifically authorized by Florida Statute 681.112 which
specifically authorizes, and gives consumers a Statutory Right to sue to recover damages caused
by a violation of Chapter 681, and makes violations of Chapter 681 a Statutory Florida Lemon
Law OBLIGATION.

This Court now seeks to arbitrarily, and capriciously, overturn 681.112, and 681.111, without

explaining its reasoning, or authority, to do so.

This Court needs to clarify its selective application of Florida’s Lemon Laws.

I11. This Court’s Bias Harassment of Plaintiff to wrongly Punish Plaintiff for Intentional
Lying by Defendants

In said ORDER this Court goes out of its way to be-little, and blame, the Pro Se Litigant for
allegedly “misapprehending the scope of the GM Sale Approval ORDER” while this Court fails
to mention that Defendants, and their attorneys, Phyllis Sumner, and Henry Salas, intentionally
lied to this Court, multiple times, stating “there were no exceptions, that the new General
Motors, LLC was absolutely immune from suit for Lemon Law Actions, and Warranty Claims.”
[Emphasis added.]
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Nor does the Court correctly state that the Pro Se Plaintiff submitted the GM Sales
Agreement, and Bankruptcy Sales ORDER, to this Court multiple times, and this Court ignored
that evidence, and “Rubberstamped” the fraudulent statements made by the GM Defendants

fraudulently claiming that “there were no exceptions, that the new General Motors, LLC was

absolutely immune from suit for Lemon Law Actions, and Warranty Claims.”

Statements that this Court NOW admits were false, and resulted in an improper

judgment by this Court.

And as appalling as it is, this Court attempts to blame the severely disabled Pro Se Litigant
for the intentional, habitual, lying by GM Attorneys Phyllis Sumner, and Henry Salas, by
claiming the Pro Se Litigant “misapprehended the scope of the Sale Approval ORDER.”

It is the GM Defendants that the record proves have habitually lied throughout these
proceedings, who are concealing the key witnesses, who were found at the Florida Quasi-Judicial
Lemon Law Hearing to have swindled Plaintiff out of nearly $30,000 with a non-running truck
full of manufacturer defects, who only prevailed by paying a SITEL Employee to fraudulent
pose as a GM Executive and to lie about a technicality, and have expanded this case to three

Courts with their dishonesty.

The severely disabled Plaintiff respectfully submits that this Court should stop being so
“Corporate-Leaning”, and try being impartial by putting the blame, where the blame belongs.

It was the Defendants, with their dishonest corporate attorneys, that lied to this Court saying

over, and over, that that “there were no exceptions, that the new General Motors, LLC was

absolutely immune from suit for Lemon Law Actions, and Warranty Claims.”

It is this Court that issued a wrong decision due to its hate of Pro Se Litigants, and this
Court’s “Policy” of RUBBERSTAMPING anything a Corporation, or Corporate Attorneys, say

without even bothering to look at evidence presented by Pro Se Litigants.
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Now that this Court finds it was lied to, and deceived, by General Motors, and their
Corporate Attorneys, resulting in a wrong judgment that this Court had to correct, this Court
takes out its anger ON THE VICTIM, a severely disabled Pro Se Litigant, who has consistently
told the truth.

Plaintiff respectfully submits that this Court should have the courage, and morals, to admit it
was wrong, and to be honest and admit it was lied to by General Motors, that the GM Sales
ORDER does not make General Motors LLC absolutely immune from suit for its Lemon Law
Obligations, as this Court NOW admits.

In the least, this Court needs to clarify why it considers only parts of Florida’s Lemon Law
Manufacturer Obligations an Assumed Liability, and specifically explain what statutes in
Chapter 681 this Court considers an Assumed Liability for the new General Motors LLC, and
what Florida Lemon Law Obligations this Court claims are not an Assumed Liability for General

Motors LLC.

Respectfully submitted,

(4
<Z{’d2 géi/é: uﬁ4 January 8, 2011

Billy Kidwell, Pro Se
5064 Silver Bell Drive
Port Charlotte, FL. 33948

941-627-0433
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CERTIFICATE OF SERVICE

I, Billy Ray Kidwell, hereby certify that a true and correct copy of the attached Amended
Complaint was served on Defendants on this the 8" day of January 2011 by mailing a true and
correct copy of same to their Attorney, Phyllis B. Sumner, King & Spalding LLP, 1180
Peachtree Street, NE, Atlanta, GA 30309-3521, and the law firm of Cole, Scott & Kissane, 9150
South Dadeland Boulevard, Suite 1400, P.O. Box 569015, Miami, FL. 33156.

84 L Al

Billy Ray Kidwell
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EXHIBIT A
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—

Florida Lomon Law 681,104 Nonconformity of motor vehiclos.—

1.

1. After three attempts have been made lo repair the same nonconformity, the consumer shalf grve written
notffication, by registered or express mai to the manutacturer, of the need to repair the nonconformity
to aflow the manufaciurer a final attempt to cure the nonconformity. The manufacturer shall have 10
days, commencing upon recaipt of such natification, to respond and give the consumer the opporiunity
to have the motor vehicle repaired al a reascnably accessible repair facility wilthin a reasgnable time
after the consumer's receipt of the response. The manufaciurer shall have 10 days, excepl in the case
of a recreational vehicte, in which event the manufacturer shall have 45 days, commencing upon the
defivery of the motor vehicle to the dosignated repair facility by the consumer, to conform the motor
vehicle to the warranty . If the manufacturer fails to respond (o the consumer and give the consumer Lhe
opportunity to have the motor vehicle repaired at a reasonably accessitle repair facility or perferm the
repairs within the lime periods prescribed in this subsection, the requirement that lha manufacturer be
given a final attempt to cure the nonconlormity does not apply.

i the motor vehicle is out of servica by reason of repair of one or more nonconformities by tha
manufaclurer or its autharized service agent for 8 cumulative lotal of 15 or more days, exclusive of
downtime [or routine maintenance prescribed by the owner’s manual, the consumer shall 5o nolify the
manufaciurer in writing by registered or express mail 10 give the manufacturer o its authorized service
agent an opportunity ta inspect or repair the vehicle

If the manutacturer, or ils authorized service agent, cannol conform the motor vehicla 1o the warranly
by repairing ar corecting any noncanformity after a reasonable number of attempts, the manufacturer,
within 40 days. shall repurchase the motor vehicie and refund the full purchase price to the consumer,
loss a reasonable offsal for use, or, in consideration of ils receipt of payment from the consumer of a
reasonable offset for use, replace the motor vehicle with a replacement motor vehicle acceptable to the
consumer. The refund of raplacement must include all reasonably incurred collataral and incidental
charges. However, the consumer has an uncondiional right to choose a rofund rather than a
replacement motor vehicle. Upon receipt of such refund or replacement, the consumer, lienholdar, or
tessor shall fumnish to the manutacturer clear litle to and possossion of the motor vehicle.

http://www.lemonlawamerica.com/Florida-Lemon-Law-Statutes.htm 1/8/2011
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EXHIBIT B



Florids leequon] Y SPHBTOSRRINORE Document 223 Filed 0111011 Page 11 ofPfge 10f 1

—

Florida Lomon Law 681.104 Nonconformity of motor vehicles.—

1.

1. After three attempts have been made to repair the same nonconformily, the consumer shall give writlen
notification, by registarod or express mall lo the manufacturer, of the need lo repair the nonconformity
to allow the manufacturer a final altemp! to cure the nonconformity. The manufacturer shall have 10
days, commencing upon receipt of such notification, to respend and give the consumer the opportunity
to have the motor vehicle repared at a reasonably accessible reparr facility within a reasonable time
after the consumer’s recaipt of the response. The manufaciurer shall have 10 days, excapl in the case
of a recreational vehicle, in which event the manufacturer shall have 45 days, commencing upon the
dehvery of the motor vehicle to the designated repair facility by the consumer, to conform the motor
vahucle to the warranty. If the manufacturer fails to respond to the consumer and give the consumer the
opportunity to have the motor vehicle repaired at a reasonably accessible repaw facility or perform the
repairs within the lime periods prescribed in this subsection, the requirement that the manufacturer be
given a final altempt to cure the nonconformily does not apply.

if the motor vehicle 1s out of service by reason of repair of one or mare nonconformities by the
manufaclurer or its aulhanzed service agent for a cumulative total of 15 or more days, axclusive of
downtime for routine maintenance prescribed by the owner's manual, the consumer shall so notify the
manutacturer in writing by registered or express mail to give the manufacturer or #s authorized service
agent an opporiunily to inspect or repair the vehicle.

If the manufacturer, or ds authorized service agent, cannot conform the molor vehicle to the warranty
by repaifing or comecting any nonconformity after a reasonable numbar of allempts, the manufacturer,
within 40 days, shall repurchase the motor vehicte and refund the full purchase price to lhe consumaer,
less a reasonable offset for use, o+, in consideration of its receipt of payment from the consumer of a
reasonabla offset for use, replace the moltor vehiclo with a replacement motor vehicle accoptable to the
consumer. The refund or replacement must include all reasonably incurred collateral and incidenta!
charges. Howaver, the consumer has an uncondifional nght to choose a refund rather than a
replacement motor vehicle. Upon recaipl of such refund or replacement, the consumer, lienholder, or
lessor shall furnish to the manufacturer cloar title to and possession of the motor vehicle.

http://www.lemonlawamerica.com/Florida-Lemon-Law-Statutes.htm 1/8/2011
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EXHIBIT C
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Home Select Year: 2010 - {GoJ

Session r

Committees s

Senators "I The 2010 Florida Statutes

Information Center  * Tile XXX Chapter 681 View Entire Chapter

Statutes & Constitution *§ COMMERCIAL RELATIONS MOTOR VEHICLE SALES WARRANTIES
i adcasts 681,112 Consumer remedies.— g

{1} A consumer may file an action to recover damages caused by a violation of this chapter. %

The court shall award a consumer who prevails in such action the amount of any pecuniary loss,
litigation costs, reasonable attorney’s fees, and appropriate equitable relief,
{2}  An action brought under this chapter must be commenced within 1 year after the

R

settlement procedure or submits a dispute to the division or board, within 1 year after the final
action of the procedure, division, or board.

{3} This chapter does not prohibit a consumer from pursuing other rights or remedies under
any other law.

History.— s5. 10, 19, ch, B8-953; s. 4, ch. 91-419,

e

T e R

ndars " lok

Aimer: ifarmation on this system is unverified. ’
Copyright < 2000-2011 State of Florida. Privacy Statement.  Contact Us,

http://www.flsenate.gov/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&... 1/7/2011
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EXHIBIT D
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Home Select Year: 2010
Session

Committees
senators The 2010 Florida Statutes

Information Center Title XXXIX

— i %%35{@ 681

Statutes & Constitution i COMMERCIAL RELATIONS MOTOR VEHICLE SALES WARRANTIES

Video Broadcasts 681.111 Unfair or deceptive trade practice.—A violation by a manufacturer of this chapter is
an unfair or deceptive trade practice as defined in part if of chapter 501,

History.— 5. 7, ch. 85-240; 55. 9, 19, ch. 88-95; 5. 4, ch. 91-429.

& information on this system is unverified. The journals or printed
2000-2011 State of Florida,  Privacy Statement. € Us.

http://www.flsenate.gov/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&... 1/7/2011
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FILED
UNITED STATES DISTRICT COURT 5
MIDDLE DISTRICT OF FLORIDA ~ “0/0SEP23 **!12: 00
FORT MYERS DIVISION U.S. DISTRICT COURT
PILOLE DISTRICT OF FLORIS
FORT MYERS. FLORIDA
BILLY R. KIDWELL
5064 Silver Bell Drive
Port Charlotte, FL. 33948, :
Plaintiff . Case No. 2:09-CV-108-FtM-99DNF
V.

G. RICHARD WAGONER, et al.,
Defendant(S)

PLAINTIFF’S OBJECTION TO THIS COURT’S FRAUDULENT ORDER OF SEPTEMBER
10,2010, THAT IS IN DIRECT CONFLICT WITH THE JUDGEMENT ORDER OF THE
UNITED STATES BANKRUPTCY COURT IN CASE 09-50026(REG), AND MOTION TO

RECONSIDER. AND CORRECT, THIS COURT’S FRAUDULENT ORDER, WITH
SUPPORTING EXHIBITS

On September 10, 2010 this Court, apparantly acted as a “Rubberstamp” for Defendant’s
Attorneys, and clearly without even reading the Bankruptcy ORDER of United States
Bankruptcy Judge Robert E. Gerber issued on July 5, 2009, issued an ORDER that DIRECTLY

CONFLICTS with the Bankruptcy Court Order. |[Emphasis added because this Court’s Order is in
direct conflict with the specific Judgment of Judge Gerber and exactly like the fraudulent statements in

Defendant’s unfounded motion.|
The United States Bankruptcy Court for the Southern District of New York on July 5,

2009 issued an ORDER that specifically gave Plaintiff the right to enforce his GM new Vehicle
Warranty Rights, pursuant to Florida’s Lemon Laws, and the Magnuson-Moss Warranty Act in
this Court. [Emphasis added that Bankruptcy Court ORDER specifically gave Plaintiff the right to sue}.

United States Bankruptcy Court Judge Robert E. Gerber, at every single place in his
Court ORDER where it addresses Vehicle Warranties, and consumer Lemon Law Rights, and
related Regulatory Obligations under such statutes, specifically stated that those Obligations
were passed to the new owner, General Motors, LLC, as AN ASSUMED ASSET.
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Plaintiff knows that United States District Court Judge Honeywell, a noted former
Corporate Attorney, who is highly educated, is fully aware of what an “Assumed Asset” is.

And that no person, of “Reasonable Intelligance”, could read the Bankruptcy Court
ORDER of United States Bankruptcy Judge Gerber, Authorizing the Sale of Assets pursuant to
the Amended and Restated Master Sale and Purchase Agreement, and not know, beyond any
doubt whatsoever, that all GM Vehicle Purchases PRIOR to the closing of the 363 Transaction,
such as Plaintiff’s Truck, were classified as an Assumed Asset, and Assumed Obligation of the
new General Motors, LLC.

That the Bankruptcy Court ORDER not only doesn’t “barr” Plaintiff’s claims in this
case, but SPECIFICALLY AUTHORIZES THEM.

That’s because throughout Judge Gerber’s Court ORDER he specifically states;

“The Purchaser (General Motors, LLC) is assuming the obligations of the Sellers (the
Jormer General Motors Corporation) subject to conditions and limitations contained in their
express written warranties, which were delivered in connection with the sale of vehicles
PRIOR to the closing of the 363 Transaction and specifically identified as a Warranty”. [See
Exhibit A attached hereto].

Plaintiff has submitted to this Court, several times, the complete Court ORDER of Judge
Gerber’s Bankruptcy Court, dated July 5, 2009, and also the Amended and Restated Master Sale
and Purchase Agreement with NGMCO, Inc., which is now called General Motors, LLC by this
Court.

Both documents, at every single place they discuss Consumer Vehicle Warranties, and

Consumer Rights to State Lemon Law Processes, and Related Regulatory Obligations under
such statutes, makes it extremely clear that NO CONSUMER WOULD BE DENIED A

CONSUMER RIGHT DUE TO THE BANKRUPTCY BECAUSE THOSE
OBLIGATIONS WERE BEING PASSED TO THE NEW OWNER AS AN ASSUMED

ASSET.
This Court, like most of America, is aware that the Chairman of the Board of Directors of
General Motors, LLC, and the President of the United States, went on National Television, many




Case 2:09-cv-00108-CEH-DNF Document 202 Filed 09/23/10 Page 3 of 23

times, in a series of advertisments explaining that the Bankruptcy of GM would not affect a
single Vehicle Warranty. That all GM Warranties, and related rights, would be honored.

The United States Congress was personally promised by the Chairman of the Board of
General Motors that if Congress supplied bailout monies not a single Warranty Claim would be
affected by the Bankruptcy of General Motors.

President Obama went on National TV and notified the public, including this Court,
mulitable times, that in case the new General Motors, LLC did not have enough money to honor
warranties the United States Government had set up a Federal Fund to pay warranty claims. That
ALL pre-bankruptcy Warranty Claims, and Warranty Rights, would be honored.

The honoring of GM Vehicle Warranties is extremely important to the Bankruptcy
Court, to the Sale Court ORDER, to the GM Sale Agreement, the the President of the
United States, to the United States Congress, and to the security of this Country, because
the Public Faith in GM Vehicles would be completely destroied if GM used a Bankruptcy

to avoid honoring warranties,

The Pro Se Plaintiff realizes that this Court has an extreme intense personal antipathy
against Pro Se Litigants that has affected the judgment of this Court in several Court ORDERS,
and is demostrated by the great disparity in the treatment of the parties by this Court.

The Pro Se Plaintiff also realizes that Defendants, and their attorneys, have a number of
strong “connections”, and ties, with the judges in this Court.

Defendant’s Attorney is a “Fellow United States Attorney” with the magistrate in this
case.

Defendant’s Attorney is also a “Fellow Corporate Attorney” hostile towards “Plaintiffs
against Corporations”, exactly like Judge Honeywell, which might explain Judge Honeywell’s
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extreme hostility against the Pro Se Litigant, for merely seeking a little honesty in this case, with

his Request for a Pollygraph Test'.

However, being extremely bias does not authorize, or entitle, Judge Honeywell to violate
the clear intent of Congree, violate Official American Policy set by the President of the United
States to stabilize the American Auto Industry, violate the GM Sales Agreement, and overturn
the Court ORDER of Bankruptcy Judge Gerber.

THEREFORE, the Pro Se Plaintiff respectfully submits, as Exhibit A attached hereto,
page 44 of United States Bankruptcy Judge Robert Gerber’s Order of July 5, 2009
SPECIFICALLY, and VERY CLEARLY, stating that Vehicle Warranties, prior to the
bankruptcy, as in this case with Plaintiff’s S-10 Lemon Truck, are an Assumed Asset passed on
to the new General Motors, LLC. [See Exhibit A attached hereto].

Since this Court does not like to view evidence, or read Exhibits, presented by Pro
Se Litigants the Pro Se Plaintiff has highlighted the relivent statement in bright yellow. [See
Exhibit A].

This Court in its Court ORDER of September 10, 2010 fraudulently states that “each of
Plaintiff’s claims against General Motors is barred by an order of the Bankruptcy court and will
be dismissed with prejudice”.

And to justify such an outragious, fraudulent statement this Court intentionally misquotes
the Bankruptcy Order by taking a partical statement, made in the section of the Bankruptcy
ORDER that has absolutely nothing to do with Plaintiff’s claims, and discusses the sale of land,
fully knowing that none of Plaintiff’s claims are about land, and quotes that partical statement in
an attempt to deceive the lessor educated Pro Se Litigant, and get by with fixing this case for a

fellow corporate attorney.

! It should be noted that the 11% Circuit has allowed Pollygraph Tests in other Civil Proceedings and any Pro Se
Litigant would believe such a request to be in Good Faith. Yet Judge Honeywell threatened the Pro Se Litigant for
filing his motion merely seeking a little honesty.

4
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Judge Charlene Edwards Honeywell is fully aware that in the Bankruptcy Court ORDER,
AFTER discussing GM Land Holdings, when the Bankruptcy Court changed the discussion in its
Court ORDER to Vehicle Warranties, consumer rights, and Lemon Law Proceedings, WHICH
IS WHAT THE PRO SE LITIGANT’S CLAIMS ARE ALL ABOUT, the Bankruptcy Court
stated at the bottom of Page 44;

“NOTWITHSTANDING THE FOREGOING, the Purchaser (General Motors, LLC)
has assumed the Sellers’ obligations under state lemon law statutes, which require a
manufacturer to provide a customer remedy when the manufacturer is unable to conform the
vehicle to the warranty, as defined in the applicable statue, after a reasonable number of
attemplts as further defined in the statute, and other related regulatory obligations under such

statutes.”

First, it should be noted that the Bankruptcy Court used the EXACT wording of the
Federal Magnuson-Moss Warranty Act, and was addressing all the states, and stated “Other
Related Regulatory Statutes” making it clear beyond any doubt the Bankruptcy Court
specifically authorized Magnuson-Moss Warranty Act Claims such as Plaintiff’s.

So this Court will not keep relying on a partical statement, taken out of context, that
related to land sales, and does not seem to understand what the statement
“NOTWITHSTANDING THE FOREGOING” means the Plaintiff has attached hereto
marked as Exhibit B the defination of “NOTWITHSTANDING THE FOREGOING” by
Dictionary.com.

In addition, to make this Court’s understanding extremely clear Plaintiff has also attached
the defination of “NOTWITHSTANDING THE FOREGOING” by WordReference.com and
marked that attached Exhibit as Exhibit C.

Research on the internet has revealed that all the experts agree that the Bankruptcy Court
statement “NOTWITHSTANDING THE FOREGOING? as an introduction when the
Bankruptcy Court starts addressing Vehicle Warranties, and Consumer State Lemon Law, and
Magnuson-Moss Warranty Rights, means this Court MUST ignore the prior partical statement
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that it is relying it’s Court ORDER on, and accept the Bankruptcy Court clairification that
Plaintiff’s Claims ARE specifically authorized by the Bankruptcy Court.

Attached hereto and marked Exhibit D and highlighted in yellow is page 44 of
Bankruptcy Judge Robert E. Gerber’s Decision stating “NOTWITHSTANDING THE
FOREGOING” and then going on and specifically describing how Vehicle Warranty Claims,
Lemon Law Proceedings, and Magnuson-Moss Warranty Act Claims are specifically authorized
by the Banruptcy Court, and are an Assumed Obligation of the new General Motors, LLC.

Being consistant with it’s policy of not actually viewing evidence before making a
favorable decision for fellow Corporate Attorneys Judge Honeywell quotes In re General Motors
Corp., 407 B.R. 463 (Bankr. S.D.N.Y. 2009) as an authority for her violating the Bankruptcy
Court ORDER.

In re General Motors Corp., 407 B.R. 463 (Bankr. S.D.N.Y. 2009) , like the Bankruptcy
Court ORDER, supports the Plaintiff, and specifically gives GM Vehicle Owners the right to
sue, which this Court would have known if it had actually READ the case instead of

“Rubberstamping” statements made by Defendant’s “Fellow Corporate Attorney” in motions.
In re General Motors Corp., 407 B.R. 463 (Bankr. S.D.N.Y. 2009), specifically states;

“Under the terms of the Sale Approval Order GM did not assume any of the liabilities
EXCEPT FOR SPECIFIC EXCEPTIONS FOR ASSUMED LIABILITIES” [Emphasis
Added].

In re General Motors Corp., 407 B.R. 463 (Bankr. S.D.N.Y. 2009) , went on to state;
“Under ARMSPA § 2.3(a)(vii)(4) " Assumed Liabilities” only include all liabilities arising

under express written warranties, that are specifically identified as warranties delivered in

connection with new, or pre-owned, GM Vehicles prior to, or afier, the sale closing.”
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Simply put, all of the evidence, the GM Sales Agreement, the Bankruptcy Court ORDER,
statements of the Chairman of GM, statements by the President of the United States, testimony
before Congress, In fe General Motors Corp., 407 B.R. 463 (Bankr. S.D.N.Y. 2009), everything
agrees that GM Vehicle owners, like Plaintiff, prior to, and after the bankruptcy, have full
warranty, Lemon Law, and Magnuson-Moss Warranty Rights, including the right to sue as
specifically authorized by Florida’s State Lemon Law Statutes, and the Magnuson-Moss
Warranty Act.

This Court lacks jurisdiction to reverse the judgment of the Bankruptcy Court as it is
clearly trying to do, for a fellow Corporate Attorney.

Attached hereto, and marked as Exhibit E, and highlighted in yellow, is the specific
ORDER of United States Bankruptcy Judge Gerber that “the Bankruptcy Court retains
EXCLUSIVE Jurisdiction to enforce, and Implement, the terms, and provisions, of the
Bankruptcy Court ORDER”,

This Court MUST read Exhibit F attached hereto in its entirity.

RELIEF

1. This Court must actually view the evidence and issue a Court ORDER reversing its prior
judgment that is in conflict with the Bankruptcy Court.

2. This Court MUST stop misusing its Public Office to harass the severely disabled Pro Se
Litigant for a “Fellow Corporate Attorney”, and make decisions based on the law, and

evidence.

3. This Court MUST re-instate all Warranty Claims, all Florida State Lemon Law Claims,
all Magnuson-Moss Warranty Act Claims, and all related claims against General Motors,
LLC as authorized by the Bankruptcy Court ORDER, as Assumed Assets of General
Motors, LLC.
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4. This Court must START being an “Impartical Hearing Body” and impose Sanctions, and
reasonable damages, for the massive harassment, and substantial harm to Plaintiff’s
health, by this Court merely “Rubberstamping” fraudulent statements by a fellow
Corporate Attorney, instead of actually viewing the evidence.

5. Plaintiff seeks any, and all, other relief that he is entitled to.

Respectfully Submitted,

M /5 W September 21, 2010
I/

Billy Ray Kidwell

5064 Silver Bell Drive

Port Charlotte, FL. 33948 941 627-0433

CERTIFICATE OF SERVICE

I, Billy Ray Kidwell, hereby certify that a true and correct copy of the attached was served on
Defendants on this the 21¥ day of September 2010 by mailing a true and correct copy of same to
their Attorney, Phyllis B. Sumner, King & Spalding LLP, 1180 Peachtree Street, NE

Atlanta, GA 30309-3521, and the law firm of Cole, Scott & Kissane, 9150 South Dadeland
Boulevard, Suite 1400, P.O. Box 569015, Miami, FL. 33156.

Billy Ray Kidwell
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CERTIFICATE OF COMPLIANCE

The Pro Se Plaintiff, Billy Ray Kidwell, has contacted attorneys for the GM Defendants
several months ago asking GM Attorneys Phyllis Sumner, and Henry Salas, for a phone number,
and time to confer. Attorneys Phyllis Sumner, and Henry Salas, have never responded.

Both of those attorneys absolutely refuse to confer, or respond, and refuse to abide by
Local Rule 3.01(g).

In recent motions Attorneys Phyllis Sumner, and Henry Salas, have intentionally lied to
this Court, fraudulently claiming that Plaintiff alleges he does not have a phone number for those
attorneys. Plaintiff has pever alleged that.

Plaintiff has one phone number for Attorney Phyllis Sumner, 404 572-4600, and another
number for Attoey Henry Salas, 305 350-5300, and has e-mailed both attorneys and asked who
he should call, and what time they want to confer, and neither attorney has responded, despite
Plaintiff e-mailing them around six months ago.

Plaintiff filed motions in this Court seeking a Court Order to require all parties to confer
to reduce litigation. Both Attorney Phyllis Sumner, and Henry Salas opposed those motions, and
they are still pending.

Attorneys Phyllis Sumner, and Henry Salas, constantly file motions in this Court in
which that habitually lie and say they are willing to confer but yet not once have the asked the
Plaintiff for a time to call and discuss a motion, and not once have they called the Plaintiff.

Plaintiff cannot get Attorneys Phyllis Sumner, and Henry Salas, to make any attempt to
confer, even though they lie in their motions and fraudulently claim that they will.

The only party that has made any effort to confer has been the Pro Se Litigant.

A L A

Billy Réj Kidwell
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54.  Any amounts that become payable by the Sellers to the Purchaser pursuant
to the MPA (and related agreements executed in connection therewith, including, but not limited
to, any obligation arising under Section 8.2(b) of the MPA) shall (a) constitute administrative
expenses of the Debtors’ estates under sections 503(b)(1) and 507(a)(1) of the Bankruptcy Code
and (b) be paid by the Debtors in the time and manner provided for in the MPA without further
Court order.

55.  The transactions contemplated by the MPA are undertaken by the
Purchaser without collusion and in good faith, as that term is used in section 363(m) of the
Bankruptcy Code, and were negotiated by the parties at arm’s length, and, accordingly, the
reversal or modification on appeal of the authorization provided in this Order to consummate the
363 Transaction shall not affect the validity of the 363 Transaction (including the assumption
and assignment of any of the Assumable Executory Contracts and the UAW Collective
Bargaining Agreement), unless such authorization is duly stayed pending such appeal. The
Purchaser is a purchaser in good faith of the Purchased Assets and the Purchaser and its agents,
officials, personnel, representatives, and advisors are entitled to all the protections afforded by
section 363(m) of the Bankruptcy Code.

56.  The Purchaser is assuming the obligations of the Sellers pursuant to and
subject to conditions and limitations contained in their express written warranties, which were
delivered in connection with the sale of vehicles and vehicle components prior to the Closing of
the 363 Transaction and specifically identified as a “warranty.” The Purchaser is not assuming
responsibility for Liabilities contended to arise by virtue of other alleged warranties, including
implied warranties and statements in materials such as, without limitation, individual customer
communications, owner’s manuals, advertisements, and other promotional materials, catalogs,

and point of purchase materials. Notwithstanding the foregoing, the Purchaser has assumed the

US_ACTIVEM3085831\073085833_7.DOC\ 44
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54.  Any amounts that become payable by the Sellers to the Purchaser pursuant
to the MPA (and related agreements executed in connection therewith, including, but not limited
to, any obligation arising under Section 8.2(b) of the MPA) s‘hall (a) constitute administrative
expenses of the Debtors’ estates under sections 503(b)(1) and 507(a)(1) of the Bankruptcy Code
and (b) be paid by the Debtors in the time and manner provided for in the MPA without further
Court order.

55.  The transactions contemplated by the MPA are undertaken by the
Purchaser without collusion and in good faith, as that term is used in section 363(m) of the
Bankruptcy Code, and were negotiated by the parties at arm’s length, and, accordingly, the
reversal or modification on appeal of the authorization provided in this Order to consummate the
363 Transaction shall not affect the validity of the 363 Transaction (including the assumption
and assignment of any of the Assumable Executory Contracts and the UAW Collective
Bargaining Agreement), unless such authorization is duly stayed pending such appeal. The
Purchaser is a purchaser in good faith of the Purchased Assets and the Purchaser and its agents,
officials, personnel, representatives, and advisors are entitled to all the protections afforded by
section 363(m) of the Bankruptcy Code.

56.  The Purchaser is assuming the obligations of the Sellers pursuant to and
subject to conditions and limitations contained in their express written warranties, which were
delivered in connection with the sale of vehicles and vehicle components prior to the Closing of
the 363 Transaction and specifically identified as a “warranty.” The Purchaser is not assuming
responsibility for Liabilities contended to arise by virtue of other alleged warranties, including
implied warranties and statements in materials such as, without limitation, individual customer
communications, owner’s manuals, advertisements, and other promotional materials, catalogs,

and point of purchase materials. Notwithstanding the foregoing, the Purchaser has assumed the

US_ACTIVE:W3035533\07W3025833_7.D0C\ 44
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amendment, or supplement does not have a material adverse effect on the Debtors’ estates. Any
such proposed modification, amendment, or supplement that does have a material adverse effect
on the Debtors estates shall be subject to further order of the Court, on appropriate notice.

69.  The provisions of this Order are nonseverable and mutually dependent on
each other.

70.  As provided in Fed.R.Bankr.P. 6004(h) and 6006(d), this Order shall not

be stayed for ten days after its entry. and instead shall be effective as of 12:00 noon, EDT, on

Thursday, July 9, 2009. The Debtors and the Purchaser are authorized to close the 363

Transaction on or after 12:00 noon on Thursday, July 9. Any party objecting to this Order must
exercise due diligence in filing any appeal and pursuing a stay or risk its appeal being foreclosed

as moot in the event Purchaser and the Debtors elect to close prior to this Qrder becoming a Final

Order.

71.  This Court retains.exclusive jurisdiction to enforce and implement the
terms and provisions of this Order, the MPA, all amendments thereto, any waivers and consents
thereunder, and each of the agreements executed in connection therewith, including the Deferred
Termination Agreements, in all respects, including, but not limited to, retaining jurisdiction to (a)
compel delivery of the Purchased Assets to the Purchaser, (b) compel delivery of the purchase
price or performance of other obligations owed by or to the Debtors, (c) resolve any disputes
arising under or related to the MPA, except as otherwise provided therein, (d) interpret,
implement, and enforce the provisions of this Order, (e) protect the Purchaser against any of the
Retained Liabilities or the assertion of any lien, claim, encumbrance, or other interest, of any
kind or nature whatsoever, against the Purchased Assets, and (f) resolve any disputes with
respect to or concerning the Deferred Termination Agreements. The Court does not retain

jurisdiction to hear disputes arising in connection with the application of the Participation

US_ACTIVE:W3035833107W3085833_7.D0C\ 48
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54.  Any amounts that become payable by the Sellers to the Purchaser pursuant
to the MPA (and related agreements executed in connection therewith, including, but not limited
to, any obligation arising under Section 8.2(b) of the MPA) shall (a) constitute administrative
expenses of the Debtors’ estates under sections 503(b)(1) and 507(a)(1) of the Bankruptcy Code
and (b) be paid by the Debtors in the time and manner provided for in the MPA without further
Court order.

55.  The transactions contemplated by the MPA are undertaken by the
Purchaser without collusion and in good faith, as that term is used in section 363(m) of the
Bankruptcy Code, and were negotiated by the parties at arm’s length, and, accordingly, the
reversal or modification on appeal of the authorization provided in this Order to consummate the
363 Transaction shall not affect the validity of the 363 Transaction (including the assumption
and assignment of any of the Assumable Executory Contracts and the UAW Collective
Bargaining Agreement), unless such authorization is duly stayed pending such éppeal. The
Purchaser is a purchaser in good faith of the Purchased Assets and the Purchaser and its agents,
officials, personnel, representatives, and advisors are entitled to all the protections afforded by
section 363(m) of the Bankruptcy Code.

56.  The Purchaser is assuming the obligations of the Sellers pursuant to and
subject to conditions and limitations contained in their express written warranties, which were
delivered in connection with the sale of vehicles and vehicle components prior to the Closing of
the 363 Transaction and specifically identified as a “warranty.” The Purchaser is not assuming
responsibility for Liabilities contended to arise by virtue of other alleged warranties, including
implied warranties and statements in materials such as, without limitation, individual customer
communications, owner’s manuals, advertisements, and other promotional materials, catalogs,

and point of purchase materials. Notwithstanding the foregoing, the Purchaser has assumed the

US_ACTIVEM30858300T3085833_7.D0C\ 44
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Sellers’ obligations under state “lemon law” statutes, which require a manufacturer to provide a
consumer remedy when the manufacturer is unable to conform the vehicle to the warranty, as
defined in the applicable statute, after a reasonable number of attempts as further defined in the
statute, and other related regulatory obligations under such statutes.

57.  Subject to further Court order and consistent with the terms of the MPA
and the Transition Services Agreement, the Debtors and the Purchaser are authorized to, and
shall, take appropriate measures to maintain and preserve, until the consummation of any chapter
11 plan for the Debtors, (a) the books, records, and any other documentation, including tapes or
other audio or digital recordings and data in, or retrievable from, computers or servers relating to
or reflecting the records held by the Debtors or their affiliates relating to the Debtors’ business,
and (b) the cash management system maintained by the Debtors prior to the Closing, as such
system may be necessary to effect the orderly administration of the Debtors® estates.

58.  The Debtors are authorized to take any and all actions that are
contemplated by or in furtherance of the MPA, including transferring assets between subsidiaries
and transferring direct and indirect subsidiaries between entities in the corporate structure, with
the consent of the Purchaser.

59.  Upon the Closing, the Purchaser shall assume all liabilities of the Debtors
arising out of; relating to, in respect of, or in connection with workers’ compensation claims
against any Debtor, except for workers® compensation claims against the Debtors with respect to
Employees residing in or employed in, as the case may be as defined by applicable law, the
states of Alabama, Georgia, New Jersey, and Oklahoma.

60.  During the week after Closing, the Purchaser shall send an e-mail to the
Debtors’ customers for whom the Debtors have usable e-mail addresses in their database, which

will provide information about the Purchaser and procedures for consumers to opt out of being
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HEARING DATE AND TIME: TO BE DETERMINED
OBJECTION DATE AND TIME: November 22,2010 at 4:00 p.m. (Eastern Time)

KING & SPALDING LLP
1185 Avenue of the Americas
New York, New York 10036
Telephone: (212) 556-2100
Facsimile: (212) 556-2222
Arthur Steinberg, Esq.

Scott Davidson, Esq.

Counsel to General Motors LLC

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: : Chapter 11

MOTORS LIQUIDATION COMPANY, et al., : Case No.: 09-50026 (REG)
f/k/a General Motors Corp., ef al.
(Jointly Administered)
Debtors.
X

OBJECTION BY GENERAL MOTORS LLC TO PRO SE MOTION TO SHOW
CAUSE WHY GENERAL MOTORS LLC., AND ITS CORPORATE
GOVERNANCE, SHOULD NOT BE HELD IN CONTEMPT FOR
INTENTIONALLY VIOLATING THIS COURT’S ORDERS, WHILE
TERRORIZING A DISABLED COMBAT VETERAN, AND HIS FAMILY
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TO THE HONORABLE ROBERT E. GERBER,
UNITED STATES BANKRUPTCY JUDGE:

General Motors LLC (f/k/a General Motors Company) (“New GM”), by and through its
undersigned counsel, hereby submits this objection (“Objection”) to the pro se Motion to Show
Cause Why General Motors LLC., and Its Corporate Governance, Should Not be Held in
Contempt for Intentionally Violating this Court’s Orders, While Terrorizing a Disabled Combat
Veteran, and His Family, dated September 20, 2010 (“Motion”), filed by Billy Ray Kidwell
(“Movant”).' In support of this Objection, New GM respectfully represents as follows:

INTRODUCTION

L. The Motion seeks to hold New GM in contempt for its alleged failure to comply
with Orders of this Court. As will be further explained below, New GM has fully complied with
the Orders of this Court, including the Sale Order (as herein defined). The Motion is the latest
pleading filed by the Movant in a long line of fruitless attempts by him to have General Motors
Corp. (“Old GM”) and now New GM held accountable for alleged liabilities arising from a
purportedly defective Chevy S-10 pickup truck purchased by Movant in 2003. Although Movant
asserts that all he wants is “his day in Court” (Motion, p. 1), as demonstrated below, Movant has
unquestionably already had his day in court, and then some. What Movant really seeks is to
forum shop, after he was denied the very same relief against New GM which he now seeks in
this Court.

2. Movant began this odyssey in 2005 with the filing of an arbitration proceeding
pro se in which Movant was unsuccessful in his effort to obtain relief under Florida’s Lemon

Law for his purportedly defective Chevrolet S-10 pickup truck. Instead of seeking review

! By Endorsed Order dated November 1, 2010, the Court declined to enter an order to show cause in connection
with the Motion. Instead, the Court directed the above-captioned Debtors and/or New GM to respond to the Motion
within three weeks of the entry of the Endorsed Order. A non-evidentiary hearing will be scheduled by the Court
thereafter.



through the established procedures for the Better Business Bureau (“BBB”) Auto Line
Arbitration by applying to the Florida New Motor Vehicle Arbitration Board for review, Movant,
pro se, brought a multi-count action against Old GM and one of its employees in Florida state
court alleging fraud. See Kidwell v. General Motors Corp., 975 So. 2d 503, 505 (Fla. Dist. Ct.
App. 2007)(“[I}f Kidwell was dissatisfied with the decision of the BBB arbitrator he could have
sought review by applying to the Florida New Motor Vehicle Arbitration Board, which he failed
to do.”)(citation omitted) In the state court action, Movant alleged that he purchased a defective
GM vehicle and that Old GM and its representative committed fraud in the arbitration
proceeding. Kidwell, 975 So. 2d at 504. The trial court dismissed the fraud claims in their
entirety; the Florida Second District Court of Appeals affirmed the dismissal of the fraud claim
against GM’s employee. The Florida Second District Court of Appeals found that “Kidwell’s
contention that the BBB arbitration process lacks impartiality . . . is without merit.” Id. at 505.

3. Unsatisfied with how the state court action was proceeding, Movant then filed an
action (“Florida District Court Action”) pro se in the United States District Court for the
Middle District of Florida (“Florida District Court”) in February, 2009 accusing Old GM’s
former CEO and various current and former GM Board of Directors of “com[ing] together to

b 11

make a Corporate Rico Crime Family” “very similar to a Mafia Crime Family.” Amended
Complaint (as defined below), 4 1, 156. In his Florida District Court action, Movant claimed
that the former CEO and Old GM Board acted as “a Mafia Don, and his Lieutenants,” while Old

<

GM employees serve as “‘soldiers’, much like in the mob.” Amended Complaint, | 158.
Movant claimed that this “Crime Family” engaged in numerous RICO Predicate Acts to
“trick[]”consumers into purchasing Old GM vehicles, such as Plaintiff’s Chevrolet S-10 pickup

truck, which was allegedly “fraudulently portrayed” as being “Built like a Rock.” Amended



Complaint, 9 3, 45, 152-53. Movant further claimed that he “has suffered . . . from years of
inhuman torture at the hands of this RICO Enterprise,” “has been terrorized” by Defendants, and
has “in essence los[t] five years of his life due to the . . . hardship intentionally inflicted on him
by the multi-millionaire Defendants, with their inhuman greed, and lack of ethics.” Amended
Complaint, 9 6()), 207, 212.

4, Movant’s numerous claims in the Florida District Court Action include: (i)
fraudulent advertising; (ii) wire and mail fraud; (iii) breach of warranty; (iv) fraud on the lemon
law process and the state statute; (v) fraud on state courts; (vi) violation of the Magnuson-Moss
Warranty Act; (vii) violation of Movant’s state and federal statutory rights; (viii) violation of
Movant’s constitutional rights; and (ix) violation of RICO and conspiracy to violate RICO.
Movant, thereafter filed an amended complaint (“Amended Complaint”)? on August 27, 2009
in the Florida District Court, purportedly to add New GM as a defendant, alleging that Old GM
somehow induced Movant to purchase his Chevy truck through fraudulent advertising and, later,
obstructed his Lemon Law claim through fraud on the courts. Although Movant’s claims
primarily revolved around fraud and the civil RICO statute in the Florida District Court Action,
Movant also asserted causes of action against New GM for breach of warranty and violation of
Florida’s Lemon Law. Of course, both the warranty on his vehicle and the Lemon Law rights
period as defined by Florida law had expired long before New GM was created. Moreover,
Movant has already lost his Lemon Law arbitration and New GM was never involved in
responding to Movant’s state court lawsuit or the “warranty” issues alleged therein.

5. In response to the Amended Complaint, New GM filed a motion to dismiss
(“Dismissal Motion”) in the Florida District Court. In that Dismissal Motion, New GM pointed

out (among other things) that the Movant’s claims were barred by this Court’s Order, dated July

% A copy of the Amended Complaint is annexed hereto as Exhibit “A.”



5, 2009 (“Sale Order”), which authorized and approved the sale of substantially all of the
Debtors’ assets to New GM, free and clear of all of the Debtors’ liabilities, except for those
expressly assumed by New GM (which are not applicable to the case at bar) under the Amended
and Restated Master Sale and Purchase Agreement, dated as of June 26, 2009 (“MSPA”).
Movant did not oppose New GM’s Dismissal Motion, and that any assertion to the contrary was
required to be adjudicated by the Bankruptcy Court.

6. While Movant never filed an opposition to New GM’s Dismissal Motion, he
churned the docket by filing more than 100 notices, motions, and other pleadings. In at least 60
of those filings, Movant accused Old GM, its executives, its counsel, as well as the courts of
fraud, dishonesty, criminal misconduct, and trying to kill him.?

7. By Order dated September 10, 2010 (“September 10 Olrder”),4 the Florida
District Court granted New GM’s Dismissal Motion. The Florida District Court found that
Movant’s claims were, indeed, barred by the Sale Order because New GM purchased the
Debtors’ assets “’free and clear of all liens, claims, encumbrances, and other interests of any kind
or nature whatsoever . . . including right or claims based on any successor or transferee
liability.”” September 10 Order, at p. 6 (quoting Sale Order). While the Florida District Court
noted that this provision of the Sale Order was subject to certain exceptions, it found that none of
those exceptions applied in this matter. Id. at p. 6 n.2. Holding that New GM acquired the
Debtors’ assets free and clear of all claims made by Movant, the Florida District Court dismissed

the claims against New GM with prejudice.’

® A copy of the Florida District Court’s docket is annexed hereto as Exhibit “B.”

* A copy of the September 10 Order is annexed hereto as Exhibit “C.”

> Movant subsequently filed a motion for reconsideration of the September 10 Order (“Reconsideration Motion™)
and a notice of appeal with respect to the September 10 Order. The 11™ Circuit Court of Appeals issued a notice on
November 16, 2010 suspending the appeal until the Florida District Court rules on the Reconsideration Motion.
New GM responded to the Reconsideration Motion but a ruling on that motion has not yet been issued by the
Florida District Court. In New GM’s response to the Reconsideration Motion, it noted that paragraph 71 of the Sale



8. Having been unsuccessful in the Florida state and federal courts, Movant now
comes before this Court, seeking a third bite at the apple by making the same arguments
advanced in the other tribunals. However, as found by the Florida District Court, the Sale Order
unquestionably protects New GM from the claims of Movant; claims that clearly arose pre-
petition and prior to the entry of the Sale Order. Despite Movant’s allegations to the contrary, as
already held in the Florida District Court Action, New GM did not assume the liabilities asserted
by Movant as part of the sale of the Debtors’ assets. New GM has never violated the Sale Order;
to the contrary, New GM is appropriately relying on the Sale Order to bar Movant’s continued,
wrongful prosecution of his purported claims.

9. Sifting out Movant’s unfounded allegations of misconduct, the only conceivable
issue before the Court is whether New GM appropriately argued in the other proceedings that the
Sale Order and MSPA bar Movant’s claims against New GM.® While New GM assumed some
obligations of the Debtors in connection with certain “express written warranties of [the Debtors]
that are specifically identified as warranties and delivered in connection with the sale of”
specified vehicles (see MSPA, § 2.3(a)(vii)), New GM only assumed the obligation to fund and
otherwise support the standard limited warranties of repair issued by Old GM. For avoidance of
the doubt, the MSPA expressly defines as a “Retained Liability” (i.e., a liability not assumed by
New GM), “all Liabilities arising out of or in connection with any (A) implied warranty or other
implied obligation arising under statutory or common law without the necessity of an express

warranty or (B) allegation, statement or writing by or attributable to [Old GM].” MSPA,

Order provides that this Court has exclusive jurisdiction to enforce and implement the terms and provisions of the
Sale Order and MSPA, and that if the Florida District Court had any doubt as to whether Movant’s claims should be
dismissed, it could either (i) dismiss the claims without prejudice to allow Movant to re-file them in this Court, or
(ii) transfer the matter to this Court because Movant’s violation of the Sale Order is a core matter involving the
interpretation and enforcement of one of the most important orders in the Debtors’ bankruptcy case.

 Movant’s due process and other constitutional complaints all emanate out of this one basic issue because the State
Lemon Law Action (as defined in the Motion) was enjoined against New GM pursuant to the Sale Order.



§2.3(b)(xvi). Movant’s allegations fall squarely within this exclusion. Here, Old GM’s express
warranty on Movant’s vehicle is expressly limited to repair of specific defects in material and
workmanship if the vehicle is presented to an authorized dealer within the express time and
distance limitations of the warranty. The express warranty specifically provides that
performance of repairs and needed adjustments is the Movant’s exclusive remedy. New GM did
not assume other liability claims relating to alleged warranties, including liability for personal
injuries, economic loss, or expenses. Thus, under the Sale Order, New GM did not assume any
civil liability for the damages Movant sought in his Amended Complaint as a result of Old GM’s
alleged breach of warranty.

10. Similarly, although New GM assumed certain responsibilities pursuant to state
Lemon Laws, the claims asserted by Movant (which referenced the allegedly wrongful conduct
of Old GM) are not among them. See paragraphs 17-18, infra. Nevertheless, the simplest
response to Movant’s invocation of the Lemon Law is that he pursued a state Lemon Law
remedy against Old GM in 2005. He lost. See Kidwell v. General Motors Corp., 975 So. 2d
503, 505 (Fla. Dist. Ct. App. 2007).

11.  Accordingly, as New GM appropriately cited and made no misrepresentations
concerning the Sale Order in the Florida District Court, the Motion should be denied in its
entirety.

OBJECTION

12.  As this Court is aware, New GM acquired substantially all of the assets of Old
GM on July 10, 2009 in a transaction executed under the jurisdiction and pursuant to approval of
this Court. See generally Sale Order. In acquiring these assets, New GM did not (with some
limited exceptions not applicable here) assume the liabilities of Old GM. For example, New GM

did not assume responsibility for product liability claims arising from incidents involving Old



GM vehicles that occurred before the July 10, 2009 closing date of the sale. See In re General
Motors Corp., 407 B.R. 463, 499-507 (Bankr. S.D.N.Y. 2009)(overruling objections by tort
claimants seeking to preserve claims against New GM).

13.  The scope and limitations of New GM’s responsibilities are defined in the Sale
Order, which is, and has been for over a year, a final binding order. The Sale Order provides
that, with the exceptions of certain liabilities expressly assumed under the relevant agreements,
the assets acquired by New GM were transferred ‘free and clear of all liens, claims,
encumbrances, and other interests of any kind or nature whatsoever . .. including rights or
claims based on any successor or transferee liability . .. .” Sale Order, 7 (emphasis added).

14.  New GM did not assume liability for the claims asserted by Movant. While New
GM assumed some obligations of Old GM in connection with certain “express written warranties
of [Old GM] that are specifically identified as warranties and delivered in connection with the
sale of” specified vehicles (MSPA, § 2.3(a)(vii)), the effect was that New GM only assumed the
obligation to fund and otherwise support the standard limited warranty of repair issued by Old
GM. (emphasis added). See Sale Order, J 56 (New GM assumed express warranties “subject to
conditions and limitations contained” therein). Old GM’s standard limited warranty provides
only for “repairs to the vehicle during the warranty period in accordance with the following
terms, conditions and limitations.” See Old GM 2003 Chevrolet Light Duty New Vehicle
Limited Warranty (“Old GM Limited Warranty”) at 4.7

15. The express written warranty for Movant’s vehicle contains the following

limitations on New GM’s liability:

7 A copy of the Old GM Limited Warranty is annexed hereto as Exhibit “D.” The warranty expressly provides that
“[pjerformance of repairs and needed adjustments is the exclusive remedy under this written warranty . . ..” ld. at 8
(emphasis added).



+ “General Motors shall not be liable for incidental or consequential damages
(such as, but not limited to, lost wages or vehicle rental expenses) resulting from
breach of this written warranty or any implied warranty.” (Old GM Limited
Warranty at 8.)

+ “Economic loss or extra expense is not covered. Examples include:

» Loss of vehicle use

* Inconvenience

Storage

Payment for loss of time or pay

Vehicle rental expense

Lodging, meals, or other travel costs

State or local taxes required on warranty repairs” (Id. at 7.)

+ To obtain repairs to one’s vehicle, the owner must “take the vehicle to a
Chevrolet dealer facility within the warranty period and request the needed
repairs.” (Id. at 5.)

» The warranty coverage extends only for three years or 36,000 miles, whichever
comes first. (Id. at 4.)

Except for the foregoing, New GM did not assume other liability claims relating to alleged
“warranties.” Indeed, to say New GM assumed “warranty liabilities” is misleading and wrong in
more contexts than it is correct. Under the Sale Order, New GM assumed liability only for
“repairs and needed adjustments” and not for any other damages, including economic loss,
expenses, or personal injuries.

16.  To be sure, New GM understands that the distinction between the express limited
warranty delivered at the time of sale and other concepts that commonly involve use of the word

“warranty” (such as “‘statutory warranties,” “implied warranties,” and “express warranties”

contended to arise by reason of writing or statements other than Old GM’s express limited



warranty) may be difficult for a pro se litigant to understand. However, the Sale Order expressly
made this point clear when it provided that New GM “is assuming the obligations of [Old GM]
pursuant to and subject to conditions and limitations contained in their express written
warranties . . . .” Sale Order, Y 56 (emphasis added). Moreover, to avoid confusion, the Sale
Order clarifies that New GM “is not assuming responsibility for Liabilities contended to arise by
virtue of other alleged warranties, including implied warranties and statements in materials such
as, without limitation, individual customer communications, owner’s manuals, advertisements,
and other promotional materials, catalogs and point of purchase materials.” Id. Similarly, the
MSPA expressly excluded any liabilities “arising out of, related to or in connection with any (A)
implied warranty or other implied obligation arising under statutory or common law without the
necessity of an express warranty or (B) allegation, statement or writing by or attributable to [Old
GM].” MSPA, §2.3(b)(xvi).

17.  While the MSPA does provide that New GM also assumed “all obligations under
Lemon Laws” (MSPA, § 2.3(a)(vii)(B)), the term “Lemon Laws,” is defined under the MSPA as
“a state statute requiring a vehicle manufacturer to provide a consumer remedy when such
manufacturer is unable to conform a vehicle to the express written warranty after a reasonable
number of attempts, as defined in the applicable statute.” MSPA, § 1.1. This definition,
therefore, limits the standard to the “express written warranty” discussed above. In other words,
New GM only assumed the repair obligations in Old GM’s limited warranties and not any
additional liability for damages, except those specifically provided by Lemon Laws (as defined
in the MSPA). To be sure, state Lemon Laws create certain additional remedies and procedures.
Thus, the Sale Order clarifies that “[New GM] has assumed [Old GM’s] obligations under state

‘lemon law’ statutes, which require a manufacturer to provide a consumer remedy when the



manufacturer is unable to conform the vehicle to the warranty, as defined in the applicable
statute, after a reasonable number of attempts as further defined in the statute, and other related
regulatory obligations under such statutes.” Sale Order, 9 56.

18. The contractual arrangement under the MSPA is more easily understood with
reference to the specific statute at issue. The Florida Lemon Law affords consumers the right to
seek replacement or refunds for a vehicle through alternative dispute procedures within two
years of initial delivery if a manufacturer, after three repair attempts, is unable to fix a defect that
substantially impairs the use, value or safety of the vehicle. See Florida Statutes Annotated,
Sections 681.10 through 681.118 and 681.1095 and Florida Administrative Code, Rules 2-
30.001, and 2-33.002 through 2-33.004. Movant pursued relief under the Florida Lemon Law
against Old GM, but was unsuccessful. Movant failed to pursue the appeal mechanism afforded
him under the Lemon Law. Since no liability arose for Old GM under that proceeding, there was
no liability that New GM could be argued to have assumed.

19. Because the Sale Order and the MSPA expressly provide that New GM has not
assumed any liability for any alleged breach of Old GM’s express warranty except for the repair
and service of Old GM vehicles, New GM did not assume the liabilities alleged in Movant’s
Amended Complaint. In his Amended Complaint, Movant sought a variety of damages for Old
GM’s allegedly fraudulent behavior, alleged violation of the civil RICO statute, based on his
vehicle’s alleged failure to conform to various vague and unidentified statements Old GM
allegedly made about the quality of its vehicles. See, e.g., Amended Complaint, § 34. None of
these categories of damages are available under the express terms of Old GM’s limited express
warranty. Further, Movant is not entitled to any damages allegedly arising from vague and

unidentified statements Old GM allegedly made about the quality of its vehicles or any implied
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warranties as the Sale Order specifically provides that New GM did not assume “responsibilities
for Liabilities contended to arise by virtue of . . . implied warranties and statements in materials
such as, without limitation, individual customer communications, owner’s manuals,
advertisements, and other promotional materials, catalogs, and point of purchase materials.” Sale
Order, § 56. Again, the MSPA expressly excluded liabilities arising from “allegation, statement
or writing by or attributable to [Old GM].” MSPA, § 2.3(b)(xvi)(B). The conduct alleged in the
Movant’s Amended Complaint falls squarely within these exclusions.

20.  Although the analysis of various legal theories that may apply to product
responsibility can be very complicated, the colloquial explanation of the basic division of
responsibility is simple. New GM assumed responsibility to administer Old GM’s express
limited warranty and the express rights arising thereunder (including under state Lemon Laws) in
the ordinary course. Significantly, however, in the situation at hand, both the warranty on
Movant’s vehicle and the Lemon Law rights period as defined by Florida law expired long
before New GM was created and New GM can have no responsibility for any such claims.
Moreover, New GM did not assume the contingent liability for the many litigation theories
which human ingenuity has invented or can invent as applied to vehicles sold prior to the 363
transaction. In the vernacular, that was the business deal documented in the MSPA and Sale
Order.

21.  Accordingly, New GM appropriately argued and the Florida District Court
correctly found that all of Movant’s claims asserted in the Amended Complaint, including his
breach of warranty and Lemon Law claims, constituted a violation of the Sale Order, which
unambiguously states that “all persons and entities, including, but not limited to . . . /itigation

claimants and [others] holding liens, claims and encumbrances, and other interest of any kind or
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nature whatsoever, including rights or claims based on any successor or transferee liability . . .
are forever barred, stopped and permanently enjoined . . . from asserting against [New GM], its
successors or assigns, its property, or the Purchased Assets, such persons’ or entities’ [rights or
claims], including rights or claims based on any successor or transferee liability.” Sale Order, T 8
(emphasis added); see also id, | 46 (“[New GM] shall not have any successor, transferee,
derivative, or vicarious liabilities of any kind or character for any claims, including, but not
limited to, under any theory of successor or transferee liability, de facto merger or continuity,
environmental, labor and employment, and products or antitrust liability, whether known or
unknown as of the Closing, now existing or hereafter arising, asserted or unasserted, fixed or
contingent, liquidated or unliquidated™); id., § 52 (Sale Order “effective as a determination that,
except for the Assumed Liabilities, at Closing, all liens, claims, encumbrances, and other
interests of any kind or nature whatsoever existing as to the Sellers with respect to the Purchased
Assets prior to the Closing (other than Permitted Encumbrances) have been unconditionally
released and terminated . . . .”).

22. Based on the foregoing, the liabilities asserted by Movant are not “Assumed
Liabilities” as defined in the MSPA and were not transferred to New GM as part of the sale of
Old GM’s assets. Thus, New GM cannot be held in contempt of Court for violating the Sale
Order. Moreover, New GM has not, at any time, lied to any court or tribunal about matters
affecting the Movant or his purported claims. To the contrary, New GM has appropriately and
consistently relied on the express provisions of the Sale Order and MSPA to bar Movant’s

unsupported, vexatious claims. Accordingly, the Motion should be denied in its entirety.

12



WHEREFORE, New GM respectfully requests that the Court (i) deny the relief requested
in the Motion, and (ii) grant to New GM such other and further relief as is just and proper.

Dated: New York, New York
November 22, 2010
KING & SPALDING LLP

By: /s/ Arthur Steinberg
Arthur Steinberg
Scott Davidson

1185 Avenue of the Americas

New York, NY 10036

(212) 556-2100

Counsel to General Motors LLC
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Case 2:09-cv-00108-CEH-DNF  Document 221  Filed 12/28/10 Page 1 0of 8

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION
BILLY R. KIDWELL,
Plaintiff,
v, Case No. 2:09-¢cv-108-FtM-36DNF

G. RICHARD WAGONER, et al.,

Defendants.

ORDER

This cause comes before the Cousrt on Plaintff Billy R. Kidwell’'s Motien for
Reconsideration and Objection (Doc. 202), filed on September 23, 2010, Defendant General Motors
LLC fileda Memorandum in Opposition (Doc. 203) and a Supplemental Opposition Memorandum
(Doc. 208). In his Motion for Reconsideration, Plaintiff argues that the Court’s Order dismissing
Defendant General Motors LLC with prejudice (Doc. 199) should be overturned because it
contradicts the Bankruptcy Court for the Southern District of New York’s Sale Approval Order.
Specifically, Plaintiff argues that the Sale Approval Order expressly permits him to pursue his pre-
bankruptcy claims for breach of warranty and violations of Florida’s Lemon Laws against Defendant.
Plaintiff’s Motion, which presents arguments that Plaintiff failed to raise in response to the Motion
to Dismiss, misapprehends the scope of the Sale Approval Order. Nonetheless, Plaintiff’s arguments
warrant a dismissal of his warranty-related claims without prejudice. Thercfore, the Court will grant
Plaintiff’s Motion for Reconsideration, in part.

BACKGROUND

The allegations of Plaintiff’s Amended Complaint—which include fraud, obstruction of
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justice, and even manslaughter—are summarized in the Court’s September 10, 2010 Order (Doc.
199).  In short, through his Amended Complaint, Plaintiff sceks a plethora of damages in
compensation for an allegedly defective truck he purchased from Defendant General Motors LLC
in 2003. The basis of Plaintiff’s requested relief centers on Defendant General Motors LLC’s
allegedly fraudulent behavior and its violations of the civil RICO stafute, as well as his truck’s
failure to conform to his expectations. To wit, Plaintiff requests $50 per day in damages, costs
associated with pursuing his claims, damages for personal injuries allegedly related to Plaintiff’s
operation of the truck, and reasonable storage fees for “having to store the Lemon GM truck on his
property.” See Doc. 91 at §106-108, 133-34. He also requests $2,100,000,000 (two-billion-one-
hundred-million dollars) in punitive damages. See /d. at 224-293,

On August 27, 2009, Plaintiff filed his Amended Complaint (Doc, 91). On January 15,
2010, Defendant General Motors LLC filed its Motion to Dismiss (Doc. 143). Plaintiff failed to file
aresponse. On September 10, 2010, the Court issued an Order Granting Defendant General Motors
LLC’s Motion to Dismiss with prejudice (Doc. 199). In the Order, the Court noted that Plaintiff’s
twelve counts’ are barred by the Bankruptey Court for the Southern District of New York’s Sale

Approval Order’. On September 14, 2010, judgment was entered dismissing Defendant General

'Although Plaintiff’s Amended Complaint actually hists sixteen counts, he only demands
relief for twelve of them. These are: (1) fraudulent advertising; (1) wire and mail fraud; (I1I)
breach of warranty; (IV) intentional fraud on Florida’s Lemon Law process; (V) violations of
Florida Statutes Chapter 681 (Florida’s Lemon Law); (VI) fraud on the state courts; (VII)
violations of the Magnuson-Moss Warranty Act; (VIII) violations of Plaintiff’s state statutory
rights; (IX) violations of Plaintiff’s federal statutory rights; (X) violations of Plaintiff’s
Constitutional rights; (XI) violation of the federal RICO Act; (XII) conspiracy to violate the
federal RICO Act,

*The Order, which was entered on July 5, 2009 and applies to all conduct prior to July 10,
2009, is available at http://docs.motorsliquidationdocket.com/pdflib/2968 order.pdf (last

2
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Motors LLC with prejudice (Doc. 201). On September 23, 2010, Plaintiff fited a Motion for
Reconsideration (Doc. 202).  Although Plaintiff's Amended Complaint included claims for
violations of the civil RICO statute, fraud, obstruction of justice, and violations of his state and
federal constitutional rights, Plaintiff’s Motion for Reconsideration is limited to arguments that the
Sale Approval Order permits him to pursue his pre-bankruptey claims for beach of warranty and for
Defendant’s allegedly fraudulent conduct during Plaintiff’s state Lemon Law proceeding. See Doc.
202 at 7. Defendant General Motors LLC responds that New GM only assumed the obligation to
fund and otherwise support the standard limited warranties of repair issued by Old GM. Further,
Defendant contends that New GM did not assume other liability claims relating to warranties,
including liability for personal injuries, cconomic loss or expenses.
ANALYSIS

This Court has recognized three grounds justifying reconsideration: (1) when there is an
mtervening change in controlling law; (2) when new evidence, unavailable at the time of the Court’s
decision, has since become available; and (3) when failing to reconsider the decision would evidence
clear error or do manifest injustice. See Sussmen v. Salem, Saxon & Nielsen, P.A., 1994 U.S. Dist.
LEXIS 2323, **[5 (M.D. Fla. February 28, 1994). Reconsideration is within “the sound discretion
of the district judge and will not be overturned on appeal absent an abusc of discretion.” Region 8
Forest Serv. Timber Purchases Council v. Alcock, 993 F.2d 800, 806 (11th Cir. 1993) (applying the

standard to a non-final judgment).

accessed December 21, 2010). Through the Order, the new General Motors entity acquired
substantially all of the assets of the old entity on July 10, 2009 in a transaction executed under
the jurisdiction of the Bankruptey Court for the Southern District of New York, See generally In
Re General Motors Corp., 407 B.R. 463 (Bankr. S.DN.Y. 2009).

3
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“A district court’s denial of reconsideration is cspeciaily soundly exercised when the party
has failed to articulate any reason for the failure to raise an issue at an earlicr stage in the litigation.”
Lussier v. Dugger, 904 F.2d 661, 667 (11th Cir. 1990) (internal citation omitted). “A motion for
reconsideration should raise new issues, not merely rcaddress issues litigated previously.”
Fainewebber Income Properties Three Lid. Partnershipv. Mobil Oil Corp., 902 F, Supp. 1514,1521
(M.D. Fla. 1995). “When issues have been carcfully considered and decisions rendered, the only
reason which should commend reconsideration of that decision is a change in the factual or legal
underpinning upon which the decision was based.” Taylor Woodrow Constr. Corp. v.
Sarasota/Manatee Airport Authority, 814 F. Supp. 1072, 1072-73 (M.D. Fla. 1993).

A motion for reconsideration does not provide an opportunity to simply reargue—or argue
for the first time-—an issue the Court has already determined. Court opinions “are not intended as
mere first drafts, subject to revision and reconsideration at a litigant’s pleasure.” Quaker Alloy
Casting Co. v. Gulfco Industries, Inc., 123 F.R.D. 282,288 (N.D.IIL. 1988). This is especially true
in a situation where a party has failed to bricf an issue, then tries to persuade the Court to reverse its
decision when the outcome is unfavorable to that party. Unless the movant’s arguments fall into one
of the limited categories outlined in Sussman, 2 motion to reconsider is improper.

Here, Plaintiff’s Motion for Reconsideration does not reference a change in intervening law.
Rather, for the first time, it raises factual exceptions to the Sale Approval Order. The Court therefore
exercises its sound discretion in granting Plaintiff leave to amend his complaint so he may provide
the Court with the contractual basis upon which he bases his two breach of warranty-related claims.
See Alcock 993 F.2d at 806 (“the decision to grant [reconsideration] is committed to the sound

discretion of the district judge™).
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Plaintiff’s Breach of Warranty Claims

In order to properly plead a cause of action for breach of warranty under the Florida Uniform
Commercial Code, a plaintiff must allege: (1) facts in respect to the sale of the goods; (2)
identification of the types of warranties created; (3) facts in respect to the creation of the particular
warranty; (4) facts in respect to the breach of the warranty; (5) notice to seller of breach; and (6) the
injuries sustained by the buyer as a result of the breach of warranly. James v. Ashley Adams
Antigues, Inc., 2006 U.S. Dist. LEXIS 39690, at *16 (M.D. Fla. June 15, 2006) (quoting
Dunham-Bush, Inc. v. Thermo-Air Serv., 351 So. 2d 351 (Fla. 4th DCA 1977)); see also Fla. Stat.
672.607 (1975). Similarly, under the Magnuson-Moss Act, a consumer who is damaged by the
failure of the supplicr to comply with any obligation under a written warranty may bring suit for
damages and other legal and equitable relief, 15 U.S.C. §2310(d)(1.

The Court’s Order dismissing Plaintiff’s claims against Defendant General Motors LLC with
prejudice did not contradict the Bankruptcy Court for the Southern District of New York’s Sale
Approval Order. While it is true that the reorganized General Motors entity did assume certain
obligations of the old entity, those obligations arc of limited scope and apply only to funding and
supporting standard limited warranties of repair issued by the old entity. See Sale Approval Order
at 456 (“The Purchaser is assuming the obligations of the Sellers subject to conditions and
limitations contained in their express written warranties...[tthe purchaser is not assuming
responsibility for Liabilities contended to arise by virtue of other alleged warranties, including
implied warranties and statements in materials such as...advertisements, and other promotional
materials...””). Whether Plaintiff’s breach of warranty claims were barred by the Bankruptey Court’s

Sale Approval Order and whether they state a claim for relief depend upon the language of the



Case 2:09-cv-00108-CEH-DNF  Document 221  Filed 12/28/10 Page 6 of 8

cxpress wrilten warranty. Here, Plaintiff failed to attach a copy of the General Motors writien
warranty to his Amended Complaint.® See Doc. 91. On a Motion to Dismiss for failure to state a
claim, the Court is required to limit its analysis to the four corners of the Amended Complaint and
s attachments. See Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949, 959 (1 1th Cir. 2009). Thus,
Plaintiff’s faifure to attach the written warranty upon which his claims are based does not warrant
dismissal on the merits at this stage of the pleadings. The Court will, therefore, dismiss Plaintiffs
two warranty-related claims without prejudice to allow Plaintiffan opportunity to apprise it and the
Defendant of the contractual basis upon which he bases his breach of warranty-related claims®. See
United States Rubber Products, Inc. v. Clark, 145 Fla. 631, 636 (Fla. 1941). See also Sbarbaro v.
Yacht Sales Int’l, Inc., 1995 U.S. Dist. LEXIS 22437, at *33 (S.D. Fla. Oct. 10, 1993),
Plaintiff’s Lemon Law-Related Claims

In addition to those responsibilities covered under its express written warranties, the
reorganized General Motors entity also assumed obligations pursuant to state Lemon Laws, The Sale
Approval Order states that the reorganized General Motors entity has assumed the old entity’s
“obligations under state ‘Iemon law’ statutes, which require a manufacturer to provide a consumer
remedy when the manufacturer is unable to conform the vehicle to the warranty, as defined in the
applicable statute, after a reasonable number of attempts as defined in the statute, and other refated

regulatory obligations under such statutes.” See Sale Approval Order at §56. Plaintiff currently has

* Defendant General Motors LLC has attached a copy of the written warranty to its
supplemental opposition memorandum (Doc, 208).

*Defendant’s right to submit to the jurisdiction of the Southern District of New York in
litigating these claims pursuant to section 9.13 of the Sale Approval Order is not foreclosed by
this Order. The Court will consider, when appropriate, a motion to transfer this action,

6



Case 2:09-cv-00108-CEH-DNF  Document 221  Filed 12/28/10 Page 7 of 8

state-law breach of warranty claims pending in the Circuit Court of Charlotte County. See Kidwell
v. General Motors Corp., No. 05-1747-CA. Plaintiff’s allegation that Defendant “did intentionally
commit a Fraud [sic] on Florida’s Lemon Law Process” is not within the limited scope of the Sale
Approval Order. See Doc. 91 €240; see also Sale Approval Order at §56. Specifically, Plaintiffs
Lemon Law-related claims arc really for fraud and obstruction of justice rather than an action under
the substantive provisions of the statute. See Doc. 91 at $94 (*To further the scheme of the GM
Defendants, to commit a fraud on Florida’s Lemon Law Process, the GM Defendants suborned
Perjury...”); Ames v. Winnebago Indus., 2005 U.S. Dist. LEXIS 44752, at *12 (M.D. Fla. Jan. 19,
2005) (“Florida’s ‘Motor Vehicle Warranty Enforcement Act,” also know as Florida's ‘Lemon Law,’
provides consumers with the right to a refund or replacement vehicle if a manufacturer cannot
conform the new motor vehicle purchased by the consumer to the warranty by repairing or correcting
any nonconformity after a reasonable number of attempts™); Fla. Stat. §681 et seq. Thus, counts IV
and V of Plaintiff’s Amended Complaint were properly dismissed with prejudice.,
Accordingly it is hereby ORDERED and ADJUDGED:
I. Plaintiff’s Motion for Reconsideration (Doc. 202) is granted, in part, and
denied, in part,
2. Counts HI and VII of Plaintiff’s Amended Complaint as to Defendant
General Motors LLC are dismissed WITHOUT prejudice. Plaintiff shall
have twenty-one (21) days from the date of this order to file a Second
Amended Complaint,
3. All remaining Counts of Plaintiff's Amended Complaint as to Defendant

General Motors LLC are dismissed WITH prejudice.
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4. The Clerk is directed to vacate the judgment entered on September 14,
2010, which dismissed this action as to General Motors LLC with

prejudice.(Doc. 201}, and enter judgment in accordance with this order.

DONE AND ORDERED at Ft. Myers, Florida, on December 28, 2010,

Cﬂ\D-AQfL{ - (Cnlu)aﬁfid/%\ﬂjﬁn{’ﬁp

Charlene Edwards Honeywell
United States District Judge

COPIES TO:
Counsel of Record and Unrepresented Party
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

FORT MYERS DIVISION

BILLY R. KIDWELL, )
)
Plaintiff, )

) CASE NO. 2:09-cv-00108-CEH-DNF
v, )
)
G. RICHARD WAGONER, ct al., )
)
Defendants. )
)

DEFENDANT GENERAL MOTORS LLC’S RESPONSE TO
PLAINTIFE’S REQUEST FOR CLARIFICATION OF COURT ORDER

Defendant General Motors LLC (“GM” or “New GM?™), improperly named as “General
Motors Company,” files this Response to pro se Phaintiff’ Billy R. Kidwell’s (“Plaintiff’)
“Request for Clarification of Court Order and Voluntary Compliance with ADA™ (Dkt. No. 223),
showing the Court as follows:

This Court has now #wice dismissed with prejudice Plaintiff’s pre-bankruptey Lemon
Law-related claims (Counts IV & V of Plaintiff's Amended Complaint, Dkt. No., 91). (See
Order, dated Dec. 28, 2010, Dkt. No. 221; Order, dated Sept. 9, 2010, Dkt. No. 199.) Unwilling
to accept this Court’s rulings, PlaintifT has filed another unsupported motion in which he again
asserts that his Lemon Law-related claims are sustainable against GM while accusing this Court
of “fixing” this case for the Defendants, engaging in “double-tatk,” “hat{ing] Plaintiff, and
“rubberstamping” Defendants’ motions and accusing Defendants and their counsel of lying and
deceiving the Court. (Dkt. No. 223 at 1-6.) Not only are Plaintiff’s attacks on this Court,

Defendants, and their counsel unjustified and frivolous, but Plaintiff entirely fails to offer any
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grounds justifying reconsideration of this Court’s December 28, 2010 Order dismissing Counts
IV and V of Plaintiff’s Amended Complaint with prejudice (the “Dismissal Order”). Indeed, this
Court has already considered the issues presented in Plaintiff’s instant motion on two separate
occasions, and both times properly concluded that the Bankruptey Court for the Southern District
of New York’s Sale Approval Order bars Plaintifs Lemon Law-related claims. To the extent
there is any ambiguity regarding proper interpretation of the Approval Order (and there is not),
the Approval Order expressly reserves exclusive Jurisdiction to adjudicate the matter, which is an
alternative ground for upholding this Court’s dismissal order.’

Plaintiff essentially offers two arguments as to why this Court incorrectly dismissed his
Lemon Law-related claims a second time; (1) the damages he seeks in his Amended Complaint
constitute “reasonably incurred collateral and incidental charges” associated with the refund or
replacement of his vehicle to which he is allegedly entitled under Florida’s Lemon Law (Dkt.
No. 223 at 3); and (2) Fla. Stat. § 681.111, which provides that a violation of Florida’s Lemon
Law constitutes “an unfair or deceptive trade practice,” permits Plaintiff to pursuc his claim that
GM committed fraud on the Lemon Law process. (/d. at 4.) Neither argument carries any
weight,

As the Court recognized in its Dismissal Order, while the Sale Approval Order states that
New GM has assumed Old GM’s obligations pursuant to state Lemon Laws, Florida’s Lemon

Law only “provides consumers with the right to a refund or replacement vehicle if a

: Paragraph 71 of the Approval Order provides, in pertinent part, that the Bankruptcy Court
“retains exclusive jurisdiction to enforce and implement the terms and provisions of the Order,
the [Master Sale and Purchase Agreement], all amendments thereto, any waiver and consents
thereunder, and each of the agreements executed in connection therewith . | | including, but not
limited to, retaining jurisdiction to . . . (d) interpret, implement, and enforce the terms of” the
Approval Order,
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manufacturer cannot conform the new motor vehicle purchased by the consumer to the warranty
by repairing or correcting any nonconformity after a reasonable number of attempts.” (Dkt
No. 221 at 7 (quoting Ames v. Winnebago Indus., 2005 U.S. Dist. LEXIS 44752, at *12 (M.D.
Fla. Jan. 19, 2005) (emphasis added)).) Accordingly, New GM’s assumption of liability is
limited solely to the repair obligations in Old GM’s limited warranties and not any additional
liability for damages. (See Dkt. No. 221 at 6 {citing Master Sale Purchase Agreement
("MSPA™), § 1.1 (defining lemon laws as “a state statute requiring a vehicle manufacturer to
provide a consumer remedy when such manufacturer is unable to conform a vehicle to the
express written warranty after a reasonable number of attempts, as defined in the applicable
statute.”)); see also Sale Approval Order, § 56 (“[New GM] has assumed [Old GM’s] obligations
under state ‘lemon law’ statutes, which require a manufacturer to provide a consumer remedy
when the manufacturer is unable to conform the vehicle to the warranty, as defined in the
applicable statute, after a reasonable number of attempts as further defined in the statute, and
other related regulatory obligations under such statutes.™).)

In the Dismissal Order, the Court also analyzed the nature of Plaintiff’s Lemon Law-
related claims -- Counts 1V and V of Plaintiff’s Amended Complaint -- to determine whether
those claims, regardless of what Plaintiff named them, actually concerned liabilities that New
GM assumed through the Sale Approval Order. Following its review of Plaintiff’s claims, the
Court held that “Plaintiff’s Lemon Law-related claims are really for fraud and obstruction of
Justice rather than an action under the substantive provision of the [Florida Lemon Law]
statute.” (Dkt. No, 221 at 7 (citing paragraphs 94 and 240 of Plaintiff's Amended Complaint)

(emphasis added).) This reflects, of course, that Plaintiff did not prevail in the Lemon Law



Case 2:09-cv-00108-CEH-DNF  Document 228  Filed 01/24/11 Page 4 of 10

arbitration that is the backdrop for this case. Indeed, Counts IV and V of Plaintiffs Amended
Complaint do not allege that GM failed to repair Plaintiff’s vehicle pursuant to Old GM’s limited
warranty, but rather alleges that GM committed “intentional fraud on Florida’s Lemon Law
process.” But the agreement underlying and attached to the Approval Order expressly excludes
from those liabilities those “arising out of, related to or in connection with any . . . (B)
allegations, statement or writing by or attributable to [Old GM].” (MSPA, 2.3(b)(xvi).) Thus,
while New GM assumed responsibility to comply with certain express warranty and related
Lemon Law obligations on a forward looking basis, it did not assume liability for Old GM’s
{alleged) misconduct.

Of course, Plaintifs Amended Complaint seeks a variety of damages for Old GM’s
alleged fraudulent behavior, including $50 per day in damages (Dkt. No. 91, ¥ 106), “reasonable
storage fees for having to store the Lemon GM truck on his property” (id., ¥ 107), costs
associated with pursuing his claims (id 9 108), and damages for various personal injuries. (/i
19 108, 133-134.) Plaintiff’s Amended Complaint also seeks declaratory and injunctive relief as
well as punitive damages. (Jd. at “Prayer For Relief” M 1-4, 6.) After determining that
Plaintiff’s Lemon Law-related claims were actually claims for fraud and obstruction of justice
rather than claims for the repair of his vehicle pursuant to Old GM’s long-expired limited
warranty, the Court properly held that Counts IV and V of Plaintif’s Amended Complaint are
“not within the scope of [New GM’s assumed liabilities in the] Sale Approval Order.” (Dkt.
No. 221 at 7 (emphasis added).)

Significantly, the Court dismissed Counts IV and V on the grounds that the substance of

those claims concerned fraud and obstruction of justice, which are not assumed Habilities under
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the Sale Approval Order, not on the grounds that the damages sought in Plaintiff’s Amended
Complaint were outside the scope of Florida’s Lemon Law. Indeed, this Court is not
adjudicating a Lemon Law claim, but rather a claim based on extravagant allegations about
conduct in the contest of a Lemon Law arbitration proceeding.  Accordingly, Plaintiff’s
argument that his claims were improperly dismissed because the damages he seeks are
obtainable under Florida’s Lemon Law is entirely misplaced. Regardless, none of the damages
that Plaintiff seeks are available under the express terms of Old GM’s limited express warranty,
which provides the scope of any possible relief to which Plaintiff could possibly be entitled
against New GM. (See Sale Approval Order, % 56 (providing that New GM “is assuming the
obligations of {Old GM] pursuant to and subject to conditions and limitations contained in their
express written warranties”) (emphasis added); MSPA, § L1 (limiting a plaintiff's recovery
against New GM under a state’s Lemon Law exciusively to that which the plaintiff would be
entitled under the applicable Old GM express warranty).} The express warranty accompanying
Plaintiff’s vehicle specifically provides that performance of repairs and needed adjustments is
Plaintiff’s exclusive remedy. (See Dkt. No. 208 at 6-7 (setting forth the limitations on New
GM'’s liability pursuant to the express written warranty for Plaintiff’s vehicle)., New GM did not
assume other liability claims relating to alleged warranties, including liability for personal
injuries, economic loss, or expenses, including storage costs, vehicle rental expenses, or the cost
of inconvenience. (See id.; see also MSPA, § 2.3(b)(xviXB) (expressly excluding liabilities
arising from “allegation, statement or writing by or attributable to [Old GM].”); Sale Approval
Otrder, § 56 (providing that New GM did not assume “responsibilities for Liabilities contended to

arise by virtue of . . . implied warranties and statements in materials such as, without limitation,
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individual customer communications, owner’s manuals, advertisements, and other promotional
materials, catalogs, and point of purchase materials.”).)

Plaintiff’s argument that his Lemon Law-related claims are somehow sustainable
pursuant to Fla. Stat. § 681.111 is also misplaced. While Fla. Stat. § 681.111 provides that a
violation of Florida’s Lemon Law is “an unfair or deceptive trade practice,” that statute in no
way addresses whether New GM assumed liability for any claims for fraud or obstruction of
justice, Even if, arguendo, an “unfair or deceptive trade practice” occurred, it would have been
conduct “attributable to” Old GM which is expressly excluded under the Approval Order and the
contract approved therein. As this Court correctly held, the Sale Approval Order expressly
provides that New GM did not assume such liability. (See Dkt. No. 221 at 7; MSPA, §
2.3(b)(xvi}B): Sale Approval Order, § 56.) Rather. New GM only assumed liability for the
repair and service of Old GM vehicles. And, if there were any doubt about that, that question is
governed by the Sale Approval Order and is reserved to the exclusive jurisdiction of the
Bankruptey Court.

In sum, Plaintiff’s Lemon Law-related claims constitute a violation of the Sale Approval
Order, which unambiguously states that “all persons and entities, including, but not limited to . . .
litigation claimants and [others] holding liens, claims and encumbrances, and other interest of
any kind or nature whatsoever, including rights or claims based on any successor or transferee
liability . . . are forever barred, stopped and permanently enjoined . . . from asserting against
[New GM], its successors or assigns, its property, or the Purchased Assets, such persons’ or
entities’ [rights or claims], including rights or claims based on any successor or transferce

liability.” Id., § 8 (emphasis added). See also id.. 46 (“[New GM] shall not have any successor,
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transferce, derivative, or vicarious liabilities of any kind or character for any claims, including,
but not limited to, under any theory of successor or transferec Hability, de fact merger or
continuity, envirommental, labor and employment, and products or antitrust liability, whether
known or unknown as of the Closing, now existing or hereafter arising, asserted or unasserted,
fixed or contingent, liquidated or unliquidated); id., Y 52 (Sale Approval Order “effective as a
determination that, except for the Assumed Liabilities, at Closing, all liens, claims,
encumbrances, and other interests of any kind or nature whatsoever existing as to the Sellers with
respect to the Purchased Assets prior to the Closing (other than Permitted Encumbrances) have
been unconditionally released and terminated . . . 3

Accordingly, the Court properly held that the Sale Approval Order bars the claims against
GM contained in Counts IV and V of Plaintiff's Amended Complaint and properly dismissed
those counts with prejudice.

Respectfully submitted, this 24th day of January, 2011,

COLE, SCOTT & KISSANE, P.A.

Henry Salas

Dadeland Centre I1

9150 South Dadeland Blvd., Suite 1400
Miami, Florida 33156

E-Mail: henry.salas@csklegal.com
Telephone: (305) 350-5300

Facsimile: (305) 373-2294

By: __ /s
HENRY SALAS
FBN: 815268

KING & SPALDING LLP

Phyllis B. Sumner
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Georgia Bar No. 692165
(admitted pro hac vice)
1180 Peachtree Street NE
Atlanta, Georgia 30309
E-Mail: psumner@kslaw.com
Telephone: 404-572-4600
Facsimile: 404-572-5100

Attorneys for Defendant
GENERAL MOTORS LLC
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CERTIFICATE OF SERVICE

I'hereby certify that on January 24, 2011, the foregoing document is being served this day
on all counsel of record and pro se parties identified in the attached Service List in the manner

specified. The foregoing document will be filed with the Clerk of Court, via the CM/ECF e-

filing system.

/s
Henry Salas
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SERVICE LIST

Case No: 2:09-CV-108

Billy R. Kidwell

5064 Silver Bell Drive

Port Charlotte, Florida 33948
Plaintiff proceeding pro se

Service by U.S. Postal Service Certified Mail, return receipt requested, First Class postage
prepaid.



